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6530  Validity  of  the  Economic  Regulations .  A  sub¬ 
stantial  part  of  the  arguments  interposed  by  the 

respondents  to  the  allegations  in  the  complaint  rests  upon 
the  legal  defense  that  the  Board’s  Economic  Regulations, 
of  which  violations  are  charged,  are  invalid.  In  con¬ 
nection  with  these  arguments,  it  should  be  noted  at  the 
outset,  however,  that  irrespective  of  the  validity  and 
applicability  of  the  particular  regulations  which  respond¬ 
ents  contest,  the  individual  respondents  Weiss,  Fisch- 
grund,  Lewin,  and  Hart  have  been  charged  with  and  have 
been  found  earlier  herein  to  be  in  violation  of  subsec¬ 
tion  401(a)  of  the  Act  by  indirectly  engaging  in  air  trans¬ 
portation  without  a  certificate  of  public  convenience  and 
necessity.  These  same  individual  respondents  have  also 
been  charged  with,  and  it  has  been  previously  found  that 
they  have,  illegally  acquired  control  of  the  respondent 
air  carriers  in  violation  of  subsections  408(a)(1)  and 
408(a)(5)  of  the  Act.  Irregular  air  carriers  are  not 
now,  nor  have  they  been  since  Letters  of  Registration 
were  first  authorized  on  June  10,  1947,  exempted  by  the 
Economic  Regulations  from  the  provisions  of  these  sec¬ 
tions  of  the  Act,  and  whether  the  said  regulations  are 
valid  or  invalid  is  not  material  to  the  findings  made  with 
respect  to  these  allegations  in  the  complaint. 

It  is  the  position  of  the  respondents  that  the  Letters 
of  Registration  issued  to  the  carrier  respondents  consti¬ 
tute  operating  licenses.  These  Letters  of  Registration 
were  issued  to  respondent  carriers — on  various  dates  pre¬ 
viously  set  out — pursuant  to  section  292.1(d)(2)  of  the 
Board’s  Economic  Regulations  of  June  10,  1947. 

6531  Respondents  challenge  the  validity  of  a  subse¬ 
quently  adopted  interpretation  and  of  certain  re¬ 
vised  regulations — also  adopted  after  1947 — which  they 
are  alleged  to  have  violated.  These  are  as  follows:  In¬ 
terpretation  No.  1  of  section  292.1,  adopted  December 
10,  1948,  ER-136  (13  F.  R.  7769)  and  sections  291.15, 
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291.23,  291.24,  291.25,  and  291.26  of  the  Board’s  Eco¬ 
nomic  Regulations.30  The  respondents  argue  that  the 
foregoing  interpretation  and  revisions  of  the  regulations 
imposed  additional  requirements  on  the  respondents  and 
caused  a  diminution  and  modification  of  the  operating 
authority  vested  in  them  under  the  Economic  Regulations 
as  they  existed  on  June  10,  1947,  and  that  the  said  revi¬ 
sions  were  accomplished  without  an  adjudicatory  hearing 
and  in  violation  of  the  Administrative  Procedure  Act. 
It  is  accordingly  maintained  that,  aside  from  all  other 
defenses,  if  the  challenged  regulations  are  invalid,  they 
are,  therefore,  inapplicable  to  respondents. 

Prior  to  a  consideration  of  these  arguments,  it  may 
be  well  to  review  briefly  the  sequence  and  background 
relating  to  the  adoption  of  the  regulations  which  the 
respondents  now  claim  are  invalid. 

Title  IV  of  the  Act  contains  the  provisions  relating  to 
the  economic  regulation  of  all  air  carriers.  Section  401 
of  this  Title  provides  in  substance  that  no  air  carrier  may 
engage  in  air  transportation  unless  there  is  in  force 
6532  a  certificate  of  public  convenience  and  necessity 
issued  by  the  Board  authorizing  it  to  so  engage. 
Section  416  of  the  Act  authorizes  the  Board,  under  cer¬ 
tain  circumstances,  to  exempt  from  most  of  the  require¬ 
ments  of  Title  IV  certain  air  carriers  or  groups  of  air 
carriers.  Pursuant  to  this  authority,  the  Board  has,  since 
the  year  the  statute  was  enacted,  temporarily  exempted 
those  air  carriers  engaged  solely  in  non  scheduled  opera¬ 
tions  from  the  requirement  of  holding  a  certificate  of 
public  convenience  and  necessity.  From  the  earliest,  the 
exemptions  granted,  however,  did  not  endow  the  exempted 
air  carriers  with  carte  blanche  authority  to  conduct  air 


39  Section  292.1  of  the  Economic  Regulations  was  recodified  as 
Part  291  of  the  Economic  Regulations,  effective  July  1,  1949  (14 
F.  R.  3546). 
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transportation  services  as  they  might  deem  fit.  Regula¬ 
tion  400-1,  as  amended  in  December  1938,  exempted  non- 
scheduled-operations  from  the  provisions  of  Title  IV  but 
specifically  provided : 

“Within  the  meaning  of  this  regulation,  any  op¬ 
eration  shall  be  deemed  to  be  nonscheduled  if  the  air 
carrier  does  not  hold  out  to  the  public  by  advertise¬ 
ment  or  otherwise  that  it  will  operate  one  or  more 
airplanes  between  any  designated  points  regularly  or 
with  a  reasonable  degree  of  regularity  #  * 

From  the  foregoing,  it  is  obvious  the  words  “if  the 
air  carrier  does  not  hold  out  to  the  public  by  advertise¬ 
ment  or  otherwise  that  it  will  operate  #  *  #  regularly 
or  with  a  reasonable  degree  of  regularity  #  meant 

only  one  thing,  and  that  is  that  the  carriers  from  the 
very  beginning  were  not  authorized  to  operate  a  regularly 
scheduled  service  in  the  manner  of  a  certificated  carrier. 

Subsequent  revisions  of  the  above  exemption  au- 
6533  thority  as  issued  by  the  Board  consistently  held  to 
this  principle,  although  efforts  were  made  to  spell 

out  in  more  detail  the  many  considerations  that  were 

•/ 

properly  included  in  the  term  “by  advertisement  or 
otherwise.” 

In  May  1946,  the  Board  issued  its  findings  with  re¬ 
spect  to  an  investigation  it  had  instituted  concerning 
nonscheduled  air  transportation.40  As  stated  by  the 
Board,  the  purpose  of  this  investigation  was  two-fold: 

“(a)  to  determine  what  should  be  the  nature  and  ex¬ 
tent  of  permanent  economic  regulation,  if  any,  of 
nonscheduled  operations,  and  (b)  inquiry  into  the 
general  problems  concerning  the  desirability  of  re¬ 
vising  or  terminating  the  general  exemption  order, 
section  292.1  of  the  Economic  Regulations,  under 


40  Investigation  of  Nonscheduled  Air  Services,  6  C.A.B.  1049 
(1946). 
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which  nonscheduled  air  services  may  be  rendered 
without  specific  authorization  by  the  Civil  Aero¬ 
nautics  Board.’  ’ 

As  a  result  of  the  Board’s  findings  in  the  above  case, 
section  292.1  of  the  Economic  Regulations  was  amended, 
effective  June  15,  1946.  The  only  substantial  change  in 
exemption  authority  previously  granted  was  to  require 
nonscheduled  carriers  to  register  their  names  and  to  fur¬ 
nish  reports  with  the  Board  containing  information  which 
would  indicate  the  extent  of  their  operations.  The  adop¬ 
tion  of  further  revisions  of  the  regulations  was  withheld 
pending  receipt  of  comments  on  a  proposed  new  regula¬ 
tion  to  be  circulated  to  interested  parties. 

Thereafter,  the  Board  adopted  and  promulgated,  on 
May  5,  1947,  effective  June  10,  1947,  a  further  revision 
of  section  292.1  of  the  Regulations  which,  among  other 
things,  required  any  carrier  desiring  to  come 
6534  within  the  exemption  permitted  under  that  section 
to  register  with  the  Board  and  obtain  a  Letter  of 
Registration  (292.1(d)(1)).  Under  section  292.1(d)(2) 
of  the  Revised  regulation,  the  Board  was  required  to  is¬ 
sue  a  Letter  of  Registration  to  any  irregular  air  carrier 
upon  the  filing  of  an  appropriate  application  including 
certain  data  relating  to  the  organization  of  the  applicant. 
For  the  carriers’  convenience,  there  were  attached  to  the 
regulation  appropriate  forms  to  be  used  in  applying  for 
a  Letter  of  Registration.  Pursuant  to  this  Regulation, 
the  Board  issued  Letters  of  Registration  to  162  Large 
Irregular  Carriers  and  about  2,000  Letters  to  Small  Ir¬ 
regular  Carriers. 

Before  considering  the  question  of  the  validity  of  the 
specific  regulations,  it  may  be  well  to  review  respond¬ 
ents’  contention  that  under  Section  292.1(d)(5)  of  the 
1947  regulations,  the  Board  could  only  revoke  respond¬ 
ent  carriers’  operating  authority  for  violations  of  require- 
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ments  which  were  in  existence  at  the  time  the  carriers 
were  issued  Letters  of  Registration.  It  is  pointed  out 
that  the  form  letter  which  accompanied  the  Letters  con¬ 
tained  the  following  sentence: 

“*  *  *  Letters  of  Registration,  and  accordingly  all 
permission  to  engage  in  air  transportation  as  a  non- 
certificated  air  carrier,  are  now  subject  to  immediate 
suspension  in  the  public  interest,  and  revocation  for 
knowing  and  willful  violation  of  existing  require¬ 
ments.^ 

The  interpretation  given  by  respondents  to  the  w’ords 
“existing  requirements’  ’  is  not  correct.  This 
6535  phrase  clearly  implies  that  appropriate  action  is 
authorized  for  the  commission  of  a  knowing  and 
willful  violation  of  any  requirement  which  is  in  effect  at 
the  time  the  violation  occurs.  In  any  event,  the  form 
letter  accompanying  the  Letters  of  Registration  cannot 
change  the  express  and  clear  meaning  of  the  regulation 
itself.  Section  292.1(d)(5)  makes  no  mention  of  “exist¬ 
ing  requirements”  and  clearly  provides  for  the  revoca¬ 
tion  of  a  Letter  of  Registration  upon  a  showing,  after 
notice  and  hearing,  of  the  knowing  and  willful  violation 
of  any  provision  of  the  Act  of  any  order,  rule  or  regula¬ 
tion  issued  thereunder  of  any  term,  condition  or  limita¬ 
tion,  or  anv  authoritv  issued  under  the  Act  or  regula- 
tions.  This  argument  by  respondents  requires  no  fur¬ 
ther  discussion  as  their  position  is  clearly  untenable. 

The  Board,  on  December  10,  1948,  adopted  Interpreta¬ 
tion  No.  1  to  section  292.1  of  the  regulations.  In  promul¬ 
gating  this  interpretation,  the  Board,  acting  in  accord 
with  subsections  205(a)  of  the  Act  and  3(a)  of  the  Ad¬ 
ministrative  Procedure  Act,  announced  that  the  purpose 
of  the  interpretation  was  to  assist  irregular  air  carriers 
to  conduct  their  operations  in  conformity  with  the  Act 
and  section  292.1  of  the  Regulations.  In  the  regulation, 
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the  Board  set  forth  a  series  of  ten  examples  of  what  con¬ 
stituted  irregular  operations  and  what  would  be  consid¬ 
ered  as  not  being  irregular  within  the  meaning  of  sec¬ 
tion  292.1.  The  Board  stated  therein: 

“The  illustrations  included  represent  application 
of  the  principles  announced  in  Page  Airways ,  Inc., 
Investigation ,  6  C.A.B.  1061,  Trans-Marine  Airways, 
Inc.,  Investigation  of  Activities,  6  C.A.B.  1071,  and 
Investigation  of  Nan  Scheduled  Services,  6  C.A.B. 
1049,  and  more  particularly  of  the  cease  and  desist 
order  entered  in  the  Matter  of  the  N oncer tificated 
Operations  of  Trans  Caribbean  Air  Cargo  Lines ,  Inc., 
Order  Serial  No.  E-370,  adopted  March  14,  1947. 
This  is  emphasized  because  the  Board  is  not  attempt¬ 
ing  by  revision  of  section  292.1  either  to  enlarge  or 
contract  the  scope  of  operations  permitted  by  the 
regulation.  ’  ’ 

6536  It  is  worthy  to  note  that  all  of  the  cases  cited  in 
the  above  quotation  were  decided  prior  to  the 
adoption  by  the  Board  of  the  regulations  which  respond¬ 
ents  contend  are  invalid. 

Subsequently,  the  Board  adopted,  on  April  13,  1949,  ef¬ 
fective  May  20,  1949,  a  revision  of  section  292.1  (Regu¬ 
lation  ER-142).  This  revision  brought  irregular  air  car¬ 
riers  within  certain  additional  provisions  of  Section  408 
of  the  Act  from  which  they  had  theretofore  been  exempt. 
The  Board  also  adopted,  on  November  4,  1949,  effective 
December  10,  1949  (Regulation  No.  ER-154),  a  further 
revision  of  Part  292.1.  The  latter  comprises  the  so-called 
“ticket  agency’ ’  regulations  and  required  the  inclusion  of 
certain  data  on  tickets  issued  by  the  carriers  and  pro¬ 
hibited  regular  operations  through  combinations  of 
carriers. 

Consideration  will  now  be  given  to  the  specific  Regula¬ 
tions  which  respondents  contest  as  being  invalid.  Re¬ 
spondents’  contentions  with  respect  to  Interpretation  No. 
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1  of  section  292.1  do  not  appear  to  be  well-taken.  It  is 
obvious  from  the  document  itself  that  the  prime  purpose 
for  the  issuance  and  adoption  of  this  Interpretation  was 
“*  *  *  to  assist  irregular  air  carriers  to  conduct  their 
operations  in  conformity  with  the  Act  and  section  292.1 
of  the  Economic  Regulations.”  While  Interpretation  No. 
1  became  a  part  of  the  regulations,  it  is  clear  from  the 
examples  of  irregular  operations  set  out  therein  that  it 
did  not  cause  any  diminution  or  modification  what- 
6537  soever  in  the  degree  of  regularity  of  operations 
theretofore  permitted  under  the  exemption.  Its 
adoption  and  promulgation  merely  served  as  a  guide  for 
irregular  air  carriers  which,  if  adhered  to,  could  have 
precluded  the  irregular  air  carriers  from  becoming  in¬ 
volved  in  enforcement  proceedings.  The  Board,  in  a 
number  of  previous  cases — which  are  cited  in  the  Inter¬ 
pretation — announced  the  principles  underlying  the  vari¬ 
ous  examples  of  irregular  service.  Normally,  these  pro¬ 
nouncements  should  have  been  adequate  to  place  the 
nonscheduled  carriers  on  notice  as  to  what  constituted 
irregular  service  within  the  meaning  of  the  exemption 
under  which  they  operated.  That  there  may  have  been 
some  doubt  in  the  minds  of  the  irregular  air  carriers  as 
to  the  extent  of  operations  permissive  under  the  exemp¬ 
tion,  may  be  seen  from  the  testimony  of  Mr.  Adelman, 
owner  of  respondent  Hemisphere  Air  Transport,  and  a 
well-seasoned  and  experienced  attorney.  His  testimony 
shows  that  on  numerous  occasions  he  came  to  Washing¬ 
ton  and  had  meetings  with  various  members  of  the 
Board’s  staff  4 Tor  the  sole  purpose  of  having  explained 
and  interpreted  various  regulations  so  that  I  could  better 
advise  my  clients  as  to  their  meaning  and  intent.”  With 
probable  knowledge  of  this  situation,  the  Board  issued  its 
Interpretation  No.  1  and  undertook  by  graphically  por¬ 
trayed  examples  to  illustrate  the  plain  limitations  of  the 
authority  granted  to  irregular  carriers  operating  pur¬ 
suant  to  the  exemption. 
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Even  prior  to  the  adoption  of  sections  292.1(d)(1)  and 
(2)  under  which  respondent  carriers  received  the 
653S  Letters  of  Registration,  the  Board  had  announced 
the  criteria  which  had  to  be  met  if  operations  were 
to  be  considered  irregular.41  These  criteria  were  quoted 
heretofore  in  connection  with  the  discussion  relating  to 
the  individual  holding  out  and  operation  of  a  frequent 
and  regular  service  by  the  carrier  respondents  and  need 
not  be  repeated.  By  the  application  of  these  criteria  to 
the  illustrations  set  forth  bv  the  Board,  it  is  obvious  that 
the  Interpretation  did  not  “enlarge  or  contract  the  scope 
of  operations  permitted  by  the  Regulations.’ ’ 

Respondents  contend  that  the  question  relating  to  the 
frequency  or  regularity  of  operations  conducted  by  the 
individual  carrier  respondents  is  not  in  issue  here  but 
do  maintain  that  to  whatever  extent  the  Interpretation 
might  reduce  the  amount  of  service  a  carrier  could  per¬ 
form,  it  would  effect  a  change  in  the  terms  of  its  operat¬ 
ing  authority  and  would  be  invalid.  It  has  been  found 
earlier  herein  that  the  question  of  frequency  and  regu¬ 
larity  of  service  by  the  individual  carrier  respondents  is 
in  issue  and  that  the  carrier  respondents  have  violated 
this  provision  of  the  Act  and  regulations  as  alleged  in 
the  complaint.  There  is  an  absence  of  anything  in  In¬ 
terpretation  No.  1  which  would  require  that  a  different 
conclusion  be  reached. 

With  respect  to  paragraph  8  of  Interpretation  No.  1, 
respondents  maintain  that  this  section  raises  an 
6539  entirely  different  question,  i.e.,  whether  the  prohi¬ 
bition  against  combined  operations  and  the  use  of 
a  common  ticket  agency  effected  a  change  in  the  terms  of 
existing  licenses.  It  is  contended  that  the  prohibition 
contained  in  the  illustration  set  out  in  paragraph  8  consti- 


41  Matter  of  the  N on-Certificated  Operations  of  Trans-Caribbean 
Air  Cargo  Lines,  Inc.,  supra. 
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tuted  an  abridgment  of  the  respondent  carriers’  previous 
operating  authority  and  is  invalid.  The  illustration  con¬ 
tained  in  paragraph  8  merely  points  out  that  several  ir¬ 
regular  air  carriers  cannot  combine  their  operations  by 
utilizing  the  services  of  a  single  ticket  agency  and  op¬ 
erate  a  pattern  of  service  which  would  constitute  regular 
air  transportation  if  each  carrier  were  individually  op¬ 
erating  such  a  pattern.  In  other  words,  the  illustration 
simply  pointed  out  that  a  group  of  carriers  could  not 
legally  do  what  was  prohibited  if  done  by  each  or  any 
one  of  them.  It  comes  precisely  within  the  terms  of  the 
exemption  granted  in  the  revision  of  section  292.1  of 
the  Regulations,  effective  June  15,  1946,  which  prohibited 
operations  by  an  exempted  carrier  where  the  carrier  held 
out  to  the  public  “expressly  or  by  a  course  of  conduct”  that 
it  operated  4 'regularly  or  with  a  reasonable  degree  of 
regularity.”  Indeed,  it  comes  within  the  prohibition  of 
the  1938  Regulation  (Regulation  400-1)  which  prohibited 
operations  where  the  public  was  lead  to  believe  "by  ad¬ 
vertisement  or  otherwise”  that  a  service  was  being  offered 
regularly  or  with  a  reasonable  degree  of  regularity.  It 
would  require  an  extremely  strained  construction  of  the 
entire  history  of  the  Regulations  governing  irregular 
air  carriers  to  hold  otherwise. 

6540  Respondents  also  take  issue  with  the  contention 
of  compliance  counsel,  who  maintain  that  the  ques¬ 
tion  relating  to  the  validity  of  Interpretation  No.  1  has 
already  been  judicially  determined.42  In  the  Air  Trans¬ 
port  Associates  case,  the  Court  at  page  1S6,  in  reviewing 
the  question  of  regularity  of  service,  held: 

“#  Associates’  arguments  in  this  respect  are  di¬ 
rected  primarily  to  the  point  that  the  Board  in  fact 
amended  its  Regulation  by  case-by-case  ‘interpreta- 


42  See  Air  Transport  Associates  V.  C.A.B.,  199  F  (2d)  181 
(C.A.D.C.,  1952),  cert,  denied,  344  U.  S.  922  (1953). 
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tion’,  by  Interpretation  No.  1  of  December  10,  1948, 
and  bv  the  adoption  of  the  1949  Regulation  repealing 
the  blanket  exemption,  after  Associates  had  made  its 
business  investments.  The  contention  is  without 
merit,  as  indicated  by  a  review  of  the  information 
which  Associates  had  when  it  applied  for  and  re¬ 
ceived  its  Letter,  as  we  have  described  it  herein¬ 
above.” 

Respondents  maintain  that  there  was  no  issue  in  the 
above  case  relating  to  paragraph  8  of  Interpretation  No. 
1.  This,  as  well  as  certain  other  arguments  relating  to 
an  application  for  an  exemption  which  had  been  filed  by 
Air  Transport  Associates  and  which  respondent  carriers 
claim  to  be  analogous  to  the  situation  here  presented,  are 
without  merit.  There  is  nothing  in  the  Court’s  opinion 
to  indicate  that  its  review  of  Interpretation  No.  1, — if 
including  these  arguments — could  lead  to  a  conclusion 
different  than  that  reached.  The  Board’s  action  revok¬ 
ing  the  petitioner’s  Letter  of  Registration  in  that  case 
and  prohibiting  it  from  engaging  in  air  transportation 
was  upheld  by  the  Court  in  every  respect. 

6541  It  should  be  especially  noted  that,  with  respect 
to  Interpretation  No.  1,  there  are  no  allegations 
in  the  complaint  alleging  any  violation  of  the  Interpre¬ 
tation.  Insofar  as  the  holding  out  of  a  frequent  and  reg¬ 
ular  service  is  in  question,  the  complaint  and  the  evidence 
introduced  in  support  thereof  appear  to  rely  on  those 
allegations  which  charge  violations  of  specific  sections 
of  Part  291.  These  sections  include  the  criteria  as  laid 
down  in  Matter  of  the  No'n-Certi  floated  Operations  of 
Trans-Caribbean  Air  Cargo  Lines ,  Inc.,  supra .  and  the 
previous  findings  that  the  respondent  carriers  have  vio¬ 
lated  the  Regulations  pertaining  to  the  holding  out  of  a 
frequent  and  regular  service  both  individually  and  as  a 
combined  operation,  have  been  made  on  the  basis  of 
those  standards.  The  Board  itself,  in  a  long  line  of  cases 
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involving  violations  of  the  Economic  Regulations,  has 
regularly  employed  these  established  rules  in  determin¬ 
ing  the  question  relating  to  the  regularity  and  frequency 
of  operations  as  contemplated  under  the  Economic  Regu-  i 
lations.43  Moreover,  the  Courts  have  also  recognized  the  j 
standards  laid  down  by  the  Board  in  the  Trans-Caribbean  I 
case  in  several  appellate  proceedings  involving  the  ques-  j 
tion  of  regularity  and  frequency  of  operations  by  irreg-  j 
ular  carriers.44  j 

j 

6542  In  view  of  the  foregoing,  it  is  found  that  Inter-  j 
pretation  No.  1  to  section  292.1  of  the  Economic  I 
Regulations  constitutes  a  proper  and  reasonable  definition  | 
of  the  operating  authority  granted  to  respondents  under  j 
their  respective  Letters  of  Registration  and  that  its  adop-  ! 
tion  and  promulgation  did  not  cause  any  diminution  or  j 
modification  in  the  degree  of  regularity  or  frequency  the  1 
carrier  respondents,  both  individually  and  collectively,  < 
could  theretofore  operate.  I 

I 

At  this  point,  there  is  considered  the  argument  by  re-  j 
spondents  that  section  291.15  of  the  Economic  Regulations,  j 
as  adopted  on  May  20,  1949,  is  invalid  since  it  subjected  j 
respondent  carriers  to  additional  provisions  of  Section  j 
40S  of  the  Act.  The  question  relating  to  the  alleged  vio-  j 


43  Air  America ,  Inc.,  supra;  American  Air  Transport  and  Flight  • 
School,  Revocation  Proceeding,  Docket  No.  5209,  Order  No.  E-  j 
6780,  September  10,  1952;  Air  Transport  Associates,  Inc.,  Docket  j 
No.  4265,  Order  No.  E-5723,  September  21,  1951 ;  Arrow  Airways  j 
Enforcement  Proceeding,  Docket  No.  4199,  Order  No.  E-5033,  1 
January  1,  1951;  Viking  Airliners,  et  al.,  11  C.A.B.  401  (1950);  j 
Investigation  of  Seaboard  &  Western  Airlines,  Inc.,  11  C.A.B.  j 
372  (1950) ;  American  Air  Transport  and  Flight  School,  Inc.,  11  j 
C.A.B.  105  (1950);  Standard  Air  Lines,  Inc.,  N oncer tificated  ! 
Operations,  supra;  and  Mt .  McKinley  Airways,  Inc.,  et  al.,  10  j 
C.A.B.  145  (1949). 

44  American  Air  Transport  V.  CA.B.,  206  F  (2d)  423  C.A.D.C.  S 
(1953);  Air  Transport  Associates  v.  C.A.B.,  supra;  and  Civil  j 
Aeronautics  Board  V.  Modem  Air  Transport,  supra. 
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lations  of  Section  40S  of  the  Act  and  the  authority  of  the 
Board  to  issue  sanctions  such  as  orders  of  revocation  or 
cease  and  desist,  has  been  considered  apart  from  the  ques¬ 
tion  relating  to  the  alleged  invalidity  of  section  291.15  of 
the  Regulations  and  a  determination  with  respect  to  these 
issues  has  been  previously  made. 

Compliance  counsel  argue  that  administrative  regula¬ 
tions  are  presumptively  valid  and  the  burden  of  showing 
their  invalidity  as  being  either  unreasonable,  inappropri¬ 
ate,  or  inconsistent  with  statutory  provisions,  rests  on  the 
one  challenging  the  regulation.  Cited  in  support  of  this 
proposition  is  Pacific  States  Co.  v.  White ,  296  U.  S.  176 
(1935)  and  McMahon  v.  Firing,  113  F.  Supp.  95  (S.D.N.Y., 
1953).  Compliance  counsel  point  out  that  the  respondents 
do  no  more  than  make  the  bare  assertion  that  the 
6543  regulation  in  question  is  invalid  without  giving  any 
reasons  or  authorities  in  support  thereof  either  in 
law  or  in  fact.  Respondents,  on  the  other  hand,  contend 
that  there  is  no  issue  in  this  proceeding  as  to  whether  or 
not  the  Board's  Regulations  are  reasonable.  They  point 
out  that  the  Regulations  under  attack  were  adopted  in 
rule-making  proceedings  and  not  on  the  basis  of  an  evi¬ 
dentiary  record  and  if  they  have  been  validly  adopted  as 
Regulations  the  question  of  their  reasonableness  cannot 
arise.  Respondents  take  the  position  that  the  ultimate 
question  is  whether  the  Regulations  were  or  were  not  prop¬ 
erly  adopted  from  a  procedural  standpoint  and  they  con¬ 
tend  that  in  determining  this  question  the  factual  issue 
is  whether  the  Regulations  have  the  effect  of  changing  or 
amending  existing  licenses.  In  support  thereof,  respond¬ 
ents  cite  Civil  Aeronautics  Board  v.  American  Air  Trans¬ 
port,  201  F  (2d)  D.C.  (1952). 

In  considering  this  question,  there  must  be  borne  in  mind 
that  respondents  have  consistently  taken  the  position  that 
the  revisions  of  the  Regulations  adopted  subsequently  to 
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the  issuance  of  their  Letters  of  Registration  had  the  effect  j 
of  causing  a  diminution  or  modification  of  the  operating  j 
authority  of  the  carrier  respondents.  j 

i 

Assuming  that  the  Letters  of  Registration  issued  to  re-  I 
spondent  carriers  represented  a  license  to  operate,  it  is  j 
difficult  to  perceive  where  the  adoption  and  promulgation  j 
of  section  291.15  of  the  Regulations  could  have  had  any  j 
effect  whatsoever  on  the  extent  of  operations  the  individual  j 
carriers  could  conduct  under  this  authority.  Cer-  j 
6544  tainly  the  adoption  of  this  section  did  not  enlarge  j 
or  lessen  the  number  of  flights  irregular  air  carriers  \ 
could  operate  under  the  Regulations.  Respondents’  argu-  ! 
ments  relating  to  the  various  other  revisions  of  the  Eco-  j 
nomic  Regulations  issued  subsequent  to  the  issuance  of  the  j 
Letters  of  Registration,  are  properly  directed  to  the  issue  j 
of  diminution  or  modification  of  their  operating  authority,  j 
but  the  position  they  take  with  respect  to  section  291.15  j 
is  invalid.  Be  that  as  it  may,  the  issue  here  turns  more  j 
on  the  question  whether  respondents  were  in  fact  exempted  j 
from  compliance  with  the  particular  subsections  of  Section  j 
408  of  the  Act,  which  they  are  charged  with  violating. 

i 

A  reference  to  section  292.1  of  the  June  10,  1947  Regu-  i 
lations,  shows  that  the  extent  of  the  exemption  granted  j 
from  compliance  with  Section  40S  of  the  Act  was  quite  j 
limited.  The  specific  exemption,  as  contained  in  section  j 

292.1  (c)(1)  (x),  is  set  out  in  full  as  follows:  j 

! 

“( x )  Section  408  (Consolidation,  Merger,  and  Ac-j 
'  quisition  of  Control) :  Provided ,  That  Irregular  Airj 
Carriers  shall  be  exempt  from  section  408  in  so  far! 
as  said  section  would  make  it  unlawful,  without  prior! 
approval  by  the  Board,  (a)  for  any  Irregular  Airj 
Carrier  or  any  person  controlling  any  such  carrier  toj 
purchase,  lease,  or  contract  to  operate  the  properties,' 
or  any  substantial  part  thereof,  of  another  Irregular' 

Air  Carrier,  (b)  for  any  Irregular  Air  Carrier  to  con-j 
solidate  or  merge  with  another  Irregular  Air  Carrier' 
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and  (e)  for  any  Irregular  Air  Carrier  or  any  person 
controlling  any  such  air  carrier  to  acquire  control  of 
another  Irregular  Air  Carrier;  Provided  further , 
That  any  Irregular  Air  Carrier  which  consolidates  or 
merges  with  another  Irregular  Air  Carrier  and  any 
Irregular  Air  Carrier  or  any  person  controlling  any 
such  carrier  that  acquires  control  of,  or  purchases, 
leases,  or  contracts  to  operate  the  properties,  or  any 
substantial  part  thereof,  of  another  Irregular  Air  Car¬ 
rier  pursuant  to  the  exemption  granting  herein,  shall 
submit  to  the  Board,  not  more  than  30  days  following 
the  consummation  of  the  transaction,  a  report  indicat¬ 
ing  in  reasonable  detail  the  nature  and  result  of  the 
transaction.” 

6545  The  Mav  20,  1949  revision  of  section  292.1  of  the 
Regulations  withdrew  the  above  exemption  and  re¬ 
quired  compliance  with  Section  40S  of  the  Act  by  all  ir¬ 
regular  carriers.  "Whether  or  not  this  action  constituted 
an  invalid  exercise  of  the  Board's  rule-making  power  does 
not  present  a  question  for  decision  here,  since  there  are 
no  issues  in  the  instant  proceeding  relating  to  the  above- 
quoted  exemptions.  It  should  be  particularly  noted  that 
there  is  an  absence  of  anything  in  the  June  1947  Regula¬ 
tion  which  exempted  the  acquisition  of  control  of  an  ir¬ 
regular  carrier  or  carriers  by  ‘‘any  person  engaged  in 
any  other  phase  of  aeronautics”  as  contemplated  in  sub¬ 
sections  40S(a)(l)  and  40S(a)(5)  of  the  Act.  As  noted 
earlier,  the  only  allegations  in  the  complaint  relate  to  the 
latter  two  sections  and  charge  that  these  sections  have 
been  violated  by  the  individual  respondents  Weiss,  Fisch- 
grund,  Lewin  and  Hart,  and  respondent  North  American 
Aircoach  System,  Inc.,  through  the  illegal  acquisition  of 
control  of  respondent  air  carriers.  It  has  been  earlier 
found  that  the  said  violations  have  occurred  in  the  man¬ 
ner  alleged  in  the  complaint.  Consequently,  there  is  no 
question  to  be  decided  here  with  respect  to  the  validity  of 
the  subsequent  revision  of  section  292.1  on  May  20,  1949. 
The  allegations  in  the  complaint  stem  primarily  from  spe- 
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cific  violations  of  the  Act  itself  since,  under  the  Regula¬ 
tions  in  effect  on  June  10,  1947,  the  validity  of  which  is 
not  challenged  by  respondents,  irregular  air  carriers  were 
not  exempt  from  the  particular  provisions  of  Section  408 
upon  which  the  charges  against  respondents  have  been 
predicated. 

6546  On  the  basis  of  the  foregoing,  it  is  accordingly 
found  that  section  291.15  of  the  Economic  Regula¬ 
tions  pertaining  to  the  May  20,  1949  revision  of  the  Eco¬ 
nomic  Regulations  is  not  invalid  insofar  as  there  are  any 
allegations  in  the  complaint  alleging  violations  thereof. 

Consideration  will  now  be  given  to  the  arguments  ad¬ 
vanced  with  respect  to  the  alleged  invalidity  of  the  so- 
called  ticket  agency  regulations.  The  specific  sections  in¬ 
volved  of  Part  291  of  the  Board’s  Economic  Regulations 
became  effective  on  December  10,  1949,  and  are:  Sections 
291.23,  291.24,  291.25  and  291.26.  i 

These  sections  prescribe  the  form  of  tickets  which  shall 
be  used  by  large  irregular  carriers  operating  under  exemp¬ 
tion  from  the  Board.  It  is  required  that  the  tickets  con-  j 
tain  the  name  and  address  of  the  carrier  and  also  that  the  I 
name  and  address  of  the  passenger  be  inscribed  on  the  I 
ticket  at  the  time  of  sale;  also  that  it  include  date  of  sale,  ; 
date  of  flight,  point  of  origin  and  destination,  and  the  fare  \ 
paid  by  the  passenger.  It  is  further  required  that  the  I 
ticket  be  signed  by  a  duly  authorized  ticket  agent  or  em-  j 
ployee  and  that  it  be  validated  in  some  appropriate  manner  j 
by  the  carirer  on  or  after  the  date  of  flight,  to  indicate  that  j 
either  the  transportation  service  covered  thereby  has  been  j 
rendered  or  an  appropriate  refund  has  been  made  when  no  | 
service  or  only  a  part  of  the  service  has  been  performed.  j 

! 

As  used  in  the  regulations,  a  ticket  agent  is  defined  as  j 
one  who  solicits,  obtains  or  arranges  for  the  trans-  j 

6547  portation  of  passengers,  including  travel  agents,  j 
travel  bureaus,  brokers  and  forwarders,  for  compen-  j 
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sation  and  profit.  The  regulation  also  requires  that  all 
agreements  by  irregular  carriers  with  ticket  agents  must 
be  reduced  to  writing,  and,  further,  prohibits  any  large  ir¬ 
regular  carrier  from  entering  into  or  participating  in  any 
agreement  or  arrangement  involving  any  ticket  agent  or 
air  carrier  which  would  result  in  operations  which,  if  con¬ 
ducted  by  a  single  carrier,  would  remove  the  carrier  from 
the  classification  of  a  large  irregular  air  carrier.  An  ad¬ 
ditional  provision  of  the  regulation  provides  that  accounts 
between  carriers  and  ticket  agents  shall  be  settled  only 
upon  written  involves  setting  forth  the  information  con¬ 
tained  in  tickets  sold  by  the  ticket  agent  to  passengers, 
and  also  including  information  as  to  the  commission  paid 
or  retained  by  the  agent.  Under  this  regulation  the  ex¬ 
emption  accorded  to  irregular  air  carriers  does  not  ex¬ 
tend  to  air  transportation  of  passengers  obtained  from 
ticket  agents  with  whom  written  contracts  are  not  in  force, 
nor  does  the  exemption  permit  the  transportation  of  per¬ 
sons  who  have  not  been  issued  the  transporting  carrier’s 
tickets. 

In  support  of  their  contentions  that  the  Regulations  are 
invalid,  respondents  called  a  number  of  witnesses  who  were 
or  had  been  associated  with  non-scheduled  air  transporta¬ 
tion  activities.  These  witnesses  testified  for  the  most  part 
as  to  the  prevailing  practices  of  the  non-scheduled  carriers 
prior  to  the  adoption  of  the  December  10,  1949  revision 
of  the  regulations.  In  general,  these  witnesses  as- 
6543  serted  that  transportation  was  sold  to  members  of 
the  public  mostly  through  independent  ticket  agents 
who  represented  all  the  irregular  or  non-scheduled  car¬ 
riers  operating  out  of  the  city  of  the  sales  representative’s 
location.  Many  of  the  carriers  operated  between  the  same 
points  and  the  agent  was  thereby  able  to  offer  a  substan¬ 
tially  daily  service.  These  witnesses  stated  that  it  was 
general  industry  practice  for  agents  to  issue  exchange 
orders  and  for  all  irregular  carriers  to  accept  these  orders, 
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either  directly  in  return  for  transportation  or  in  exchange 
for  one  of  their  own  tickets  issued  at  flight  time.  Although 
some  agents  used  the  ticket  stock  of  a  particular  irregular 
carrier,  these  tickets  were  comparable  to  exchange  orders 
since  they  were  accepted  as  tickets  by  most  any  other  ir¬ 
regular  carrier  in  exchange  at  flight  time  for  the  latter’s 
ticket.  Respondents  concede  that  the  scheduling  of  flights 
by  irregular  carriers  in  such  a  way  as  to  provide  a  sub¬ 
stantially  daily  service  came  about  as  a  result  of  arrange¬ 
ments  between  the  carriers,  either  directly  or  through 
their  agents,  and  that  there  also  existed  a  substantial 
amount  of  co-operation  between  the  carriers  which  was 
designed  to  assure  satisfactory  load  factors  and  profit- 
ble  operations.  These  same  witnesses  testified  in  gen¬ 
eral  that  it  was  their  opinion  it  would  not  be  economically 
feasible  to  operate  within  the  revised  regulations  of  De¬ 
cember  10,  1949. 

A  number  of  witnesses  were  also  submitted  by  compli¬ 
ance  counsel  who  are  presently  engaged  in  irregular  car¬ 
rier  activities.  These  witnesses  took  substantially  the 
opposite  view  and  testified  that  they  made  every 
6549  effort  to  conduct  their  irregular  air  carrier  opera¬ 
tions  in  accordance  with  the  Act  and  the  Board’s 
Economic  Regulations,  including  the  revisions  which  be¬ 
came  effective  December  10,  1949,  and  did  not  find  their 
operations  to  be  economically  unfeasible.  In  fact,  some 
of  these  witnesses  are  associated  with  irregular  carriers 
who  are  among  the  most  successful  in  the  industry. 

While  this  testimony  took  up  a  great  many  pages  of 
the  transcript,  it  does  not  appear  that  evidence  of  this 
nature  can  be  determinative  of  the  issues  involved  here. 
The  question  does  not  involve  the  harshness  or  the  eco¬ 
nomic  impact  that  the  revised  regulations  may  have  had 
on  the  irregular  air  carriers.  If  such  were  the  fact, 
the  reasonableness  and  necessity  for  the  regulations  would 
also  be  in  issue.  For  example,  wholesale  violations  of 
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law  and  the  abuses  to  the  traveling  public  resulting  from 
the  indiscriminate  use  by  ticket  agents  of  exchange  or¬ 
ders,  were  matters  of  general  knowledge,  not  only  to  the 
Board  and  the  carriers  but  to  the  public  as  well.  In 
fact,  several  of  respondents’  own  witnesses  testified  to 
this  effect.  To  illustrate,  Mr.  Swidler  who,  as  noted 
earlier,  is  General  Agent  for  respondent  North  American 
Aircoach  System  in  the  San  Francisco  area,  testified  that 
in  194S  there  were  many  agents  who  used  air  passengers 
as  a  bargaining  power  between  carriers  and  “They  would 
literally  auction  them  off  at  the  airport.”  Again,  Mr. 
Adelman,  owner  of  Hemisphere  Air  Transport,  in  testi¬ 
fying  concerning  the  activities  of  certain  travel  agents 
prior  to  the  adoption  of  the  December  10,  1949  revised 
regulations  asserted: 

‘ 4  They  are  a  very,  very  conniving  group  and  the 
practice  started  of  playing  one  carrier  against  the 
other,  and  increasing  commissions  and  cutting  prices 
to  the  point  where,  when  it  got  to  a  certain  level,  we 
of  Hemisphere  Air  Transport  just  decided  that  we 
did  not  want  to  be  a  part  of  that  rat  race.” 

6550  Testimony  of  several  other  witnesses  was  in  about 
the  same  vein.  Nevertheless,  the  question  of  the 
reasonableness  of  the  Board’s  so-called  ticketing  regula¬ 
tions  is  not  in  issue  nor  is  there  any  issue  relating  to 
the  economic  impact  on  irregular  carriers  by  attempting 
to  show  what  practices  they  followed  prior  to  the  adop¬ 
tion  of  the  challenged  regulations  and  what  they  were 
able  to  do  subsequent  thereto.  On  brief,  respondents 
concede  that  once  the  decision  is  reached  that  the  Board 
had  the  necessary  authority  and  the  procedure  followed 
was  proper  in  adopting  the  challenged  regulations,  the 
impact  of  the  regulations  is  unimportant. 

The  regulations  complained  of  were  adopted  in  accord¬ 
ance  with  the  Board’s  authority  under  Section  416  of  the 
Act.  Tt  lias  been  clearly  established  that  an  adjudicatory 
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hearing  need  not  be  held  in  connection  with  any  proceed¬ 
ing  under  this  section,45  (except  in  certain  instances  not 
pertinent  here,  as  specified  in  Section  416(b)(2)).  Sec¬ 
tion  4(b)  of  the  Administrative  Procedure  Act  provides 
that  in  rule-making  matters  an  agency  is  not  required 
to  hold  an  adjudicatory  hearing  except  where  “*  *  * 
rules  are  required  by  statute  to  be  made  on  the  record 
after  opportunity  for  an  agency  hearing  *  *  V’ 

6551  There  is  no  provision  in  the  Civil  Aeronautics  Act 
which  requires  an  adjudicatory  hearing  prior  to 
the  promulgation  of  any  regulation  adopted  pursuant  to 
Sections  205  (a)  or  416  of  the  Act.  Accordingly,  it  ap¬ 
pears  that  Section  5  of  the  Administrative  Procedure  Act 
pertaining  to  cases  where  a  hearing  is  required  by  stat¬ 
ute,  is  not  applicable  here.46 

There  is  no  dispute  regarding  the  fact  that  if  the  Board 
had  authority  to  adopt  the  challenged  regulations  by  rule- 
making  methods,  all  of  the  rule-making  procedures  of  the 
Administrative  Procedure  Act,  such  as  proper  notice, 
opportunity  for  interested  parties  to  submit  their  views, 
publication  in  the  Federal  Register,  inclusion  of  explana¬ 
tory  statement,  etc.,  were  not  precisely  followed  by  the 
Board. 

That  these  regulations  were  rule-making  in  nature  may 
be  seen  from  the  fact  that  they  were  made  applicable  to 

45  See  Eastern  Air  Lines  v.  Civil  Aeronautics  Board ,  185  F  (2) 

426  (C.A.D.C.,  1950),  vacated  as  moot,  341  U.S.  901  (1951); 
Eastern  Air  Lines  v.  Civil  Aeronautics  Board ,  App.  D.C.,  Case 
No.  10671,  decided  March  15,  1951,  cert.  den.  341  U.S.  951  (1951); 

Cook  Cleland  Catalina  Airways  v.  Civil  Aeronautics  Board ,  195 
F  (2d)  206  (C.A.D.C,,  1952). 

40  See  Eastern  Air  Lines  v.  Civil  Aeronautics  Board ,  supra; 

Cook  Cleland  Catalina  Airways  v.  Civil  Aeronautics  Board ,  supra; 
American  Trucking  Ass’n.  v.  United  States,  344  U.S.  298,  318-329 
(1953) ;  Herman  V.  Dulles ,  205  F  (2d)  715  (C.A.D.C.,  1953) ;  Ber- 
soff  V.  Donaldson,  174  F  (2d)  494  (C.A.D.C.,  1949;  Air  Line  Pilots 
Ass*n,  et  al.  v.  Civil  Aeronautics  Board,  215  F.  2d  122  (C.A.,  2, 
1954). 
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all  irregular  carriers  based  upon  considerations  of  regu¬ 
latory  policy  to  be  applied  in  the  future.  No  penalties 
were  imposed  for  any  past  conduct  by  such  carriers.  It 
appears  that  compliance  counsel’s  contention  is  well  taken 
when  it  is  argued  that  the  regulations  were  actions  of  a 
“legislative  rather  than  a  judicial  character.”  Moreover, 
this  position  seems  to  be  in  accord  with  the  Attorney  Gen¬ 
eral's  interpretation  of  the  same  subject. 

In  the  Attorney  General’s  Manual  on  the  Administra¬ 
tive  Procedure  Act  (1947)  at  page  14  thereof,  it  is 
said : 

6552  “*  *  *  Examination  of  the  legislative  history  of 

the  definitions  and  of  the  differences  in  the  re¬ 
quired  procedures  for  rule  making  and  for  adjudica¬ 
tion  discloses  highly  practical  concepts  of  rule  mak¬ 
ing  and  adjudication.  Rule  making  is  agency  action 
which  regulates  the  future  conduct  of  either  groups 
of  persons  or  a  single  person;  it  is  essentially  legis¬ 
lative  in  nature,  not  only  because  it  operates  in  the 
future  but  also  because  it  is  primarily  concerned  with 
policy  considerations.  The  object  of  the  rule  making 
proceeding  is  the  implementation  or  prescription  of 
law  or  policy  for  the  future,  rather  than  the  evalua¬ 
tion  of  a  respondent’s  past  conduct.  *  *  •” 

In  connection  with  the  above  it  should  be  noted  that 
the  carrier  respondents,  Twentieth  Century  Air  Lines, 
Inc.  (North  American  Air  Lines,  Inc.),  Trans  Ameri¬ 
can,  and  Hemisphere,  all  came  under  the  domination  and 
control  of  the  respondents,  Weiss,  Fischgrund,  Lewin  and 
Hart,  subsequent  to  the  tune  the  revised  regidations  were 
adopted  on  December  70,  1940.  While  there  is  some  evi¬ 
dence  tending  to  show  that  respondents  Weiss  and  Fisch¬ 
grund  had  become  involved  in  certain  activities  of  the 
respondent,  Trans  National,  during  the  year  1949,  it  ap¬ 
pears  that  the  latter  carrier  became  a  full-fledged  member 
of  the  so-called  North  American  Combine  when  Mr.  Feld¬ 
man  became  president  in  1950 — also  after  the  date  the 
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challenged  regulations  became  effective.  Consequently  it 
is  apparent  that  the  allegations  in  the  complaint  relate 
clearly  to  violations  committed  after  the  adoption  of  the 
December  10,  1949  revised  regulations  and  are  not  con¬ 
cerned  with  past  conduct  of  the  respondents. 

Under  its  rule-making  powers  the  Board  was  fully  au¬ 
thorized  to  adopt  the  said  regulations  without  being  re¬ 
quired  to  hold  an  adjudicatory  hearing  prior  to  the  adop¬ 
tion  thereof.  In  this  connection,  an  illustration  given 
by  compliance  counsel  is  particularly  apt.  It  is 
6553  said  that  if  Congress,  instead  of  delegating  such 
powers  to  the  Board  under  Section  416  of  the  Act, 
had  itself  specifically  delineated  the  kind  of  air  transport 
operations  which  would  be  permitted  without  a  certificate 
of  public  convenience  and  necessity,  Congress  would 
certainly  not  be  required  to  grant  an  evidentiary  hear¬ 
ing  to  each  carrier  involved  before  clarifying  the  law 
so  as  to  eliminate  practices  which  tended  to  defeat  the 
whole  purpose  of  the  law.  To  hold  otherwise  would  of 
course  be  absurd. 

In  support  of  their  position  that  an  evidentiary  hear¬ 
ing  was  required  before  the  contested  regulations  became 
effective,  respondents  cite,  inter  alia ,  the  cases  of  Wong 
Yang  Sung  v.  McGrath.  339  U.S.  33  (1950)  and  American 
Air  Transport  v.  Civil  Aeronautics  Board ,  98  Fed.  Supp., 
660:  201  Fed  (2d)  189;  344  U.S.  4.  The  holding  in  the 
first  cited  case  is  not  at  variance  with  the  statutory  au¬ 
thority  delegated  to  the  Board  by  Congress  in  Section 
416  of  the  Act  which  authorizes  the  Board  to  establish 
“*  #  #  such  just  and  reasonable  rules  and  regulations 
#  *  *  as  the  Board  finds  necessary  in  the  public  interest.” 
Clearly,  this  delegation  of  authority  confers  upon  the 
Board  the  statutory  duty  to  perform  such  legislative  acts 
and  duties  as  the  Congress  itself  might  perform  if  the 
power  had  not  been  so  delegated  to  the  Board.  In  the 
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Wong  Yang  Sung  Case  the  constitutional  requirement  for 
an;  evidentiary  hearing  had  been  read  into  the  deporta¬ 
tion  statute  in  an  earlier  judicial  interpretation  of  the 
law  in  order  to  sustain  its  validity.  The  difference  be¬ 
tween  the  above  case  and  the  instant  proceeding 
6554  may  be  noted  from  the  following  statement  bv  the 
Court : 

*  *  The  difficulty  with  any  agreement  premised 
on  the  proposition  that  the  deportation  statute  does 
not  require  a  hearing  is  that,  without  such  hearing, 
there  would  be  no  constitutional  authority  for  de¬ 
portation.  *  * 

The  difference  here  is  obvious;  the  authority  of  the  Board 
to  adopt  the  regulations  in  question  is  clearly  set  out  in 
the  Act  itself. 

The  second  case  cited  by  respondents,  i.  e.,  American 
Air  Transport,  had  a  somewhat  long  and  involved  journey 
through  the  Courts  and  was  eventually  terminated  with¬ 
out  any  findings  on  the  merits.  The  case  concerned  Reg¬ 
ulation  291.27  which  was  adopted  by  the  Board  on  March 
2,  1951,  and  made  effective  April  6,  1951.  It  should  be 
particularly  noted  that  this  regulation  has  no  application 
to  the  issues  present  here,  as  there  are  no  allegations  in 
the  complaint  alleging  any  violations  of  this  section.  As 
a  matter  of  fact  the  regulation  was  repealed  for  reasons 
stated  by  the  Board,  on  September  17,  1953.4? 

At  the  time  the  above  regulation  was  adopted  it  spe¬ 
cifically  limited  the  number  of  flights  per  month  an  ir¬ 
regular  air  carrier  could  operate  between  various  points. 
The  regulation  was  challenged  in  the  District  Court  where 
it  was  held  to  be  void  because  it  had  been  adopted  with¬ 
out  an  evidentiary  hearing.  On  appeal,  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit 


47  See  Economic  Regulations,  Amendment  8  to  Part  291,  Order 
No.  ER-189. 
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split  three  ways:  one  judge  voted  to  affirm  the 

6555  District  Court  holding,  one  judge  voted  to  reverse 
the  District  Court,  and  one  judge  voted  to  remand 

the  case  to  the  Trial  Court  for  the  receipt  of  evidence 
relating  to  whether  the  specific  prescriptions  of  the  regu¬ 
lations  were  or  were  not  a  proper  or  reasonable  defini¬ 
tion  of  the  term,  4 ‘regularly  or  with  a  reasonable  degree 
of  regularity.”  Thereafter,  the  Court  of  Appeals  certi¬ 
fied  the  case  to  the  Supreme  Court.  The  certificate  was 
dismissed  by  the  Supreme  Court  on  October  20,  1952. 
Subsequently,  the  Circuit  Judge  who  voted  to  affirm  the 
lower  court  and  the  Circuit  Judge  who  voted  to  reverse 
that  court  concurred  with  the  Circuit  Judge  who  voted 
to  remand  the  case  to  the  District  Court  for  further  pro¬ 
ceedings.  The  case  was  accordingly  remanded.  Subse¬ 
quent  to  the  repeal  of  Section  291.27  of  the  regulations 
the  case  was  dismissed  by  stipulation. 

In  view  of  the  fact  that  the  case  was  never  tried  on  the 
merits  in  accordance  with  the  remand  from  the  Circuit 
Court  of  Appeals,  the  findings  of  the  District  Court  are 
not  persuasive  insofar  as  they  might  relate  to  any  of 
the  issues  involved  here.  In  passing,  it  may  be  observed, 
however,  that  the  findings  of  the  District  Court  as  orig¬ 
inally  made  differ  in  many  substantial  respects  from  the 
factual  data  in  evidence  in  the  present  proceeding.  To 
illustrate,  the  regulations  challenged  by  the  respondents 
do  not  set  any  precise  numerical  limit  upon  the  number 
of  flights  a  large  irregular  carrier  may  make.  Moreover, 
questions  relating  to  substantial  investments,  contractual 
commitments,  business  good  will,  etc.,  all  of  which  were 
cited  as  important  factors  by  the  District  Court  in 

6556  the  American  Air  Transport  Case,  are  not  ana¬ 
logous  to  the  present  situation,  where  the  birth  of 

the  so-called  North  American  Combine  came  about  sub¬ 
sequent  to  the  date  the  contested  regulations  were  adopted. 
Conceivably,  the  District  Court  may  well  have  reached 
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an  entirely  different  conclusion  had  the  legal  circum¬ 
stances  in  the  present  case  been  before  it  for  considera¬ 
tion.  Although  there  was  no  final  decision  in  the  Amer¬ 
ican  Air  Transport  Case  which  could  be  deemed  a  judicial 
interpretation  of  the  particular  question  here  involved, 
i.  e.,  whether  or  not  an  evidentiary  hearing  was  required 
before  the  validity  of  the  regulations  in  question  could 
be  established,  there  has  been  a  judicial  determination 
of  this  very  question  in  another  proceeding.  That  case  is 
Arrow  Airways ,  Inc.,  et  al .  v.  Civil  Aeronautics  Board, 
Civil  Action  No.  4502-50.  The  case  is  unreported,  but  the  en¬ 
tire  record,  including  pleadings,  transcript,  order,  etc., 
is  in  evidence  as  an  exhibit  submitted  by  compliance  coun¬ 
sel.  This  case  involved  a  complaint  by  a  number  of  large 
irregular  carriers — including  respondent,  Trans  Ameri¬ 
can  Airways,  Inc., — for  a  mandatory  injunction  to  enjoin 
the  Board  from  enforcing  the  very  regulations  here  chal¬ 
lenged,  i.  e.,  Sections  291.23,  291.24,  291.25  and  291.26.  The 
Court  upon  a  consideration  of  this  case  including  lengthy 
points  and  authorities  cited  by  both  plaintiff  and  defend¬ 
ant  and  after  hearing  oral  argument  thereon,  granted  the 
Board’s  motion  to  dismiss  the  complaint  for  failure  to 
state  a  cause  of  action.  Respondents,  on  brief,  seemed  to 
reach  the  conclusion  that  the  District  Court  was  con- 
6557  fused  in  reaching  its  decision  by  reason  of  some  im¬ 
pression  allegedly  conveyed  to  the  Court  by  counsel 
for  the  Government,  that  the  question  of  an  adjudicatory 
hearing  had  been  passed  upon  by  the  Circuit  Court  of 
Appeals  and  was  not  for  the  Court’s  consideration.  The 
transcript  of  the  oral  argument  does  not  sustain  this  posi¬ 
tion.  The  transcript  shows  that  toward  the  very  end  of 
the  argument,  after  the  Court  had  held  that  the  regula¬ 
tions  in  question  regulated  carriers  and  not  ticket  agents 
and  were  within  the  Board’s  powers  under  the  Act,  then 
asked,  “Now,  what  is  the  next  objection?”  The  follow¬ 
ing  are  direct  quotations  from  the  statement  made  by 


1367 


(Tr.  6558) 

counsel  for  the  large  irregular  carrier-plain  tills  and  the 
Court’s  ruling: 

“MR.  HARRINGTON:  The  third  objection,  Your 
Honor,  is  that  in  reality  these  regulations  limit  their 
operating  licenses  which  the  carriers  have,  it  de¬ 
creases  the  operating  authority  and  there  were  no 
hearings,  and  these  were  issued  without  a  hearing.  It 
is  in  effect  an  adjudication  and  the  statute  and  the 
Administrative  Procedure  Act  both  require  a  hearing. 

“THE  COURT:  The  Court  is  of  the  opinion  that 
these  matters  are  within  the  regulatory  power  of  the 
Commission,  since  that  is  the  only  question  the  Court 
may  consider.  Whether  the  regulation  is  expedient 
or  whether  it  is  harsh  is  a  matter  that  the  Board 
alone  has  the  right  to  consider,  and  it  is  beyond  the 
authority  of  the  Court  to  consider.” 

In  view  of  the  foregoing  there  is  no  question  but  that 
there  has  been  a  judicial  interpretation  of  the  so-called 
“ticket  agency”  regulations  and  that  interpretation  leads 
clearly  to  the  conclusion  that  the  challenged  regulations 
are  valid.  Moreover,  since  respondent,  Trans  American 
Airways,  Inc.,  was  a  plaintiff  in  the  above  case,  the 
Court’s  opinion  is  res  adjudicata  insofar  as  that  respond¬ 
ent  is  concerned. 

6558  On  the  basis  of  all  the  evidence,  including  a  re¬ 
view  of  the  exemption  authority  granted  by  the 
Board  to  irregular  carriers  going  back  to  the  year  the 
statute  was  enacted,  it  is  found  that  the  regulations  chal¬ 
lenged  by  respondents  as  being  invalid  for  want  of  an 
evidentiary  hearing  are  in  fact  valid  and  were  properly 
adopted  and  promulgated  in  accordance  with  the  Board’s 
powers  under  the  Act  and  in  accord  with  the  procedures 
controlling  the  Board’s  rule-making  authority. 

As  a  final  argument,  respondents  allege  certain  matters 
in  mitigation  in  the  event  it  is  found  that  tho  violations 
charged  in  tho  complaint  are  proven  and  that  the  con- 
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tested  regulations  are  found  to  be  valid.  Much,  if  not 
all,  of  this  argument  is  irrelevant  to  the  issues  here  pre¬ 
sented.  In  this  connection  respondents  contend  that  their 
transportation  operations  have  not  harmed  any  member 
of  the  public  in  any  way.  But  there  is  no  issue  relating 
to  this  matter  as  there  are  no  allegations  in  the  com¬ 
plaint  making  such  charges.  Similiarly,  respondents  con¬ 
tend  that  their  operations  have  not  harmed  any  other 
carrier.  Obviously,  this  is  not  an  issue  under  the  allega¬ 
tions  alleged  in  the  complaint.  Consequently,  no  deter¬ 
mination  can  be  made  with  respect  to  whether  respond¬ 
ents’  operations  have  or  have  not  harmed  any  other 
carrier  or,  for  that  matter,  whether  respondents’  opera¬ 
tions  have  or  have  not  harmed  any  member  of  the  public. 

Respondents  refer  to  the  fact  that  they  have  pending 
applications  in  several  proceedings,  including  the  New 
York-Chicago  Service  Case ,  Docket  No.  986,  et  al;  Denver 
Service  Case ,  Docket  No.  1S41  et  al;  Soutlnuest-N ortlieast 
Service  Case ,  Docket  No.  2355  et  al;  New  York - 
6559  Florida  Proceeding ,  Docket  No.  3051,  et  al.  It  is 
asserted  that  if  the  authority  of  the  respondent  car¬ 
riers  to  operate  is  revoked  respondents  will  be  eliminated 
from  future  participation  in  air  transportation.  It  cer¬ 
tainly  appears  that  respondents  took  a  calculated  risk 
when  they  devised  their  plan  to  conduct  air  transporta¬ 
tion  operations  in  violation  of  the  Act  and  Regulations. 
In  any  event,  if  credence  is  to  be  given  to  this  argument, 
regulation  of  the  Air  transport  industry  as  envisioned 
by  the  Congress  when  it  enacted  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  would  abruptly  cease  to  exist. 
Any  party  could,  under  such  circumstances,  set  up  an 
air  transportation  service,  in  wanton  disregard  of  the 
Act  and  Regulations,  and,  by  the  simple  expedient  of  fil¬ 
ing  an  application  for  a  certificate  of  public  convenience 
and  necessity,  t]>o  illegal  operation  could  proceed  com¬ 
pletely  unmolested.  The  absurdity  of  such  a  situation 
is  immediately  apparent. 

It  is  contended  that  the  only  favorable  factor  involved 
in  the  revocation  of  the  respondents’  operating  authority 
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would  be  the  maintenance  of  the  integrity  of  the  Board’s 
process  by  having  successfully  enforced  the  regulations 
which  it  has  adopted.  This  assertion  oversimplifies  the 
entire  theory  underlying  the  regulation  of  any  public 
utility.  All  of  the  regulations  of  the  Board  have  been 
adopted  to  achieve  the  ends  outlined  in  the  statutory  dec¬ 
laration  of  policy  contained  in  Section  2  of  the  Act.  The 
maintenance  of  the  integrity  of  the  Board’s  process 
6560  is  essential  not  as  it  may  effect  the  Board  itself  but 
as  it  relates  to  the  Board’s  statutory  duty  to  pro¬ 
tect  the  overall  public  interest. 

On  the  face  of  the  record  made  herein,  it  cannot  be 
found  that  respondents  were  particularly  concerned  with 
the  public  interest  but,  on  the  contrary,  were  more  in¬ 
terested  in  private  gain.  This  was  to  be  achieved  by  a 
very  devious  plan  of  operations  clearly  calculated  to  evade 
and  circumvent,  if  possible,  the  express  provisions  of  the 
Act  and  the  regulations  thereunder,  or,  if  need  be,  to 
disregard  the  Act  and  the  regulations  adopted  pursuant 
thereto. 

In  view  of  the  willfulness  of  the  violations  committed 
by  the  respondents  as  reviewed  earlier  herein,  it  is  found 
that  the  only  adequate  remedy  available  to  the  Board  in 
order  to  compel  compliance  by  respondents  with  the  pro¬ 
visions  of  the  Act  and  the  regulations  is  to  revoke  the 
Letters  of  Registration  of  Twentieth  Century  Air  Lines, 
Inc.  (North  American  Airlines,  Inc.),  Trans  National, 
Trans  American,  and  Hemisphere,  and  to  order  the  said 
carriers  to  cease  and  desist  from  engaging  in  air  transpor¬ 
tation  and  from  violating  the  provisions  of  Section  40S  of 
the  Act.  It  is  further  found  that  respondents  Weiss, 
Fisehgrund,  Lewin  and  TTart,  individually,  and  as  part¬ 
ners  in  Republic  Aircoach  System,  Twentieth  Century  Air¬ 
craft  Company,  California  Aircraft  Company,  and  Stand¬ 
ard  Airmotive  Company,  and  the  respondent  North  Amer¬ 
ican  Aircoach  System,  Inc.,  should  be  ordered  to  cease 
and  desist  from  violating  the  provisions  of  sub-section 
401(a)  and  Section  40S  of  the  Act. 
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6561  All  other  arguments  advanced  by  respondents 
and  compliance  counsel,  both  of  a  legal  and  factual 

nature,  have  been  considered  and  are  found  to  be  either 
not  relevant  or  material,  or  lacking  in  sufficient  merit  to 
warrant,  further  discussion. 

Summary  of  Findings  and  Conclusions 

In  view  of  the  foregoing  and  on  the  basis  of  all  the  evi¬ 
dence  of  record,  it  is  found  and  concluded  as  follows: 

That  respondents  Weiss,  Fischgrund,  Lewin,  and  Hart 
acquired  control  of  Twentieth  Century  Air  Lines,  Inc. 
(North  American  Airlines,  Inc.),  Trans  National,  Trans 
American,  and  Hemisphere,  in  violation  of  Section  408 
of  the  Act  during  the  periods  and  in  the  manner  alleged 
in  the  complaint. 

That  although  respondents  Weiss,  Fischgrund,  Lewin, 
and  Hart  have  not  engaged  in  air  transportation  di¬ 
rectly,  these  respondents  have  operated  indirectly  in  air 
transportation  without  authority  and  in  violation  of  sub¬ 
section  401(a)  of  the  Act  as  alleged  in  the  complaint. 

That  the  Board  has  authority,  both  under  subsection 
408(e)  of  the  Act  and  under  the  Economic  Regulations, 
to  invoke  sanctions,  whether  in  the  form  of  a  revoca¬ 
tion  of  a  Letter  of  Registration  or  a  cease  and  desist 
order,  for  violations  of  subsection  40S(a)  of  the  Act. 

That  respondent  carriers,  Twentieth  Century  Air  Lines, 
Inc.  (North  American  Airlines,  Inc.),  Trans  American 
Airways,  Inc.,  Trans  National  Airlines,  Inc.,  and  Hem¬ 
isphere  Air  Transport,  collectively  held  out  and  operated 
a  frequent  and  regular  air  transportation  service  in  vio¬ 
lation  of  subsection  401(a)  of  the  Act  and  Part 

6562  291  of  the  Economic  Regulations  in  the  manner  al¬ 
leged  in  the  complaint. 

That  respondent  carriers  Twentieth  Century  Air  Lines, 
Inc.  (North  American  Airlines,  Inc.),  Trans  National 
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Airlines,  Inc.,  Trans  American  Airways,  Inc.,  and  Hem¬ 
isphere  Air  Transport  individually  held  out  and  operated 
a  frequent  and  regular  service  in  violation  of  Part  291 
of  the  Economic  Regulations  and  subsection  401(a)  of  the 
Act  as  alleged  in  the  complaint. 

That  respondent  carriers  Twentieth  Century  Air  Lines, 
Inc.  (North  American  Airlines,  Inc.),  Trans  National 
Airlines,  Inc.,  Trans  American  Airways,  Inc.,  and  Hemi¬ 
sphere  Air  Transport  have  regularly  provided  air  trans¬ 
portation  to  persons  who,  as  alleged  in  the  complaint, 
have  not  been  sold  tickets  in  accordance  with  the  pre¬ 
scribed  regulations  and  who  have  purchased  transporta¬ 
tion  from  ticket  agents  with  whom  the  carriers  had  no 
written  agreements  and  which  agreements,  if  any,  were 
not  filed  with  the  Board,  all  in  violation  of  Part  291  and 
subsections  242.5(a)(3)  and  242.5(b)(4)  of  the  Economic 
Regulations  and  subsection  401(a)  of  the  Act. 

That  the  violations  ascribed  both  to  the  individual  re¬ 
spondents  and  to  the  respondent  air  carriers  have  been 
“ knowing  and  willful”  as  charged  in  the  complaint  and 
as  contemplated  by  Section  9(b)  of  the  Administrative 
Procedure  Act. 

That  the  Letters  of  Registration  of  Twentieth  Century 
Air  Lines,  Inc.  (North  American  Airlines,  Inc.),  Trans 
National  Airlines,  Inc.,  Trans  American  Airways,  Inc., 
and  Jacob  Freed  Adeiman,  d.b.a.  Hemisphere  Air  Trans¬ 
port,  should  be  revoked  and  that  said  carriers  should  be 
ordered  to  cease  and  desist  from  engaging  in  air  trans¬ 
portation  and  from  violating  the  provisions  of  Section 
408  of  the  Act.  That  respondents  Stanley  D.  Weiss, 
James  Fischgrund,  Jack  B.  Lewin,  and  R.  R.  Hart,  in¬ 
dividually,  and  as  partners  in  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Company,  California  Air¬ 
craft  Company,  and  Standard  Airmotive  Company,  and 
the  respondent  North  American  Aircoach  System,  Inc., 
should  be  ordered  to  cease  and  desist  from  violating  the 
provisions  of  subsection  401(a)  and  Section  408  of  the  Act. 
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6564  Appendix  B  j 

OFFICERS  OF  CARRIER  RESPONDENTS 
AND  SUMMARY  OF  THEIR  EXPERIENCE 

i 

Twentieth  Century  Air  Lines,  Inc. 

(North  American  Airlines,  Inc.) 

i 

Edward  McAndrews 
President 

Formerly  employed  by  Republic  Aire  ouch  System;  nor 
on  payroll  of  Twentieth  Century  Air  Lines,  Inc.,  as 
counter  agent.  Duties  consist  of  checking  in  passen-  I 
gers,  dispatching  flights,  selling  tickets,  etc. 

Helen  Peterson 
Secretary 

Personal  secretary  to  respondents  Weiss,  Fischgrund,  I 
Lewin,  and  Hart  on  Republic  Aireoach  System  pay-  ; 
roll :  previously  held  similar  position  with  Viking  Air-  j 
lines. 

i 

Jerome  Dreesen 
Treasurer 

Comptroller  for  Republic  Aireoach  System  and  on  its  ! 
payroll. 

Trans  National  Airlines,  Inc. 

i 

Harold  J.  Feldman 
President 

On  payroll  of  North  American  Aireoach  System,  Inc. ;  i 
functions  as  district  sales  manager. 

Mrs.  Harold  J.  Feldman 
Vice-president 

Wife  of  Mr.  Feldman,  president;  performs  regular! 
duties  of  a  housewife. 
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Gordon  McBride 
Vice-president 

On  payroll  of  Twentieth  Century  Air  Lines,  Inc.,  as 
maintenance  coordinator. 

James  Xieukirk 
Secretary-treasurer 

Former  pilot  for  Fireball  Air  Express,  Viking  Air¬ 
lines  Standard  Airlines,  and  Oxnard  Sky  Freight; 
presently  pilot  on  payroll  of  Twentieth  Century  Air 
Lines,  Inc. 

Trans  American  Airways,  Inc . 

Maurice  Swidler 
President 

Respondent  Lewin’s  partner  in  North  American  Air¬ 
lines  Agency  in  San  Francisco,  the  general  agent  for 
North  American  Aircoach  System,  Inc.,  in  that  area; 
previously  a  ticket  agent  for  Standard  Airlines,  Vik¬ 
ing  Airlines,  and  Oxnard  Sky  Freight  in  that  vicinity. 

Harold  D.  Cope 
Vice-president 

Director  of  operations,  on  payroll  of  Twentieth  Cen¬ 
tury  Air  Lines,  Inc.;  former  pilot  for  Viking  Airlines, 
then  assistant  to  the  chief  pilot  and  was  director  of 
operations  for  Oxnard  Sky  Freight. 

Susan  Nash 
Secretary-treasurer 

Bookkeeper  on  Republic  Aircoach  System  payroll. 
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OFFICERS  OF  CARRIER  RESPONDENTS 
AND  SUMMARY  OF  THEIR  EXPERIENCE 


Hemisphere  Air  Transport 

Powers  of  Attorney  were  given  to: 

Ray  D.  Chesley 
on  10/25/51 
(revoked  on  10/25/52) 

Pilot  on  payroll  of  Twentieth  Century  Air  Lines,  Inc. ; 
previously  a  pilot  for  Fireball  Air  Express,  Standard, 
Viking,  and  Oxnard. 

Stanley  D.  Weiss 
in  Oct.  1952 

One  of  the  individual  respondents. 

W.  H.  Butler 
on  1/2S/53 

Former  pilot  with  Standard  and  Oxnard;  now  on  pay¬ 
roll  of  Twentieth  Century  Air  Lines,  Inc.,  as  chief 
pilot. 

The  Unit  Export  Co.,  Inc. 

Richard  Simmons 
President 

Personal  friend  of  respondents  Lewin,  Weiss,  and 
Fischgrund;  not  employed  by  respondents. 

Mrs.  Richard  Simmons 
Vice-president 

Wife  of  Richard  Simmons,  president. 

James  I.  Van  Brunt 
S  ec  re  t  a  r  y  -  treasurer 

On  Republic  Aircoach  System  payroll  as  assistant  to 
the  comptroller. 
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Appendix  C 


CALENDAR  ANALYSIS  FOR  THE  FIRST  NINE 
MONTHS  OF  1954  OF  FLIGHTS  OPERATED  BY 
TWENTIETH  CENTURY  AIRLINES,  INC. 
BETWEEN  LA  GUARD! A  AND  BURBANK 
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Burbank  to  New  York 
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CALENDAR  ANALYSIS  FOR  THE  FIRST  NINE 
MONTHS  OF  1954  OF  FLIGHTS  OPERATED  BY 
TWENTIETH  CENTURY  AIRLINES,  INC. 
BETWEEN  LA  GUARDIA  AND  MIAMI 


New  York  to  Miami 
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656S  Appendix  D 

CALENDAR  ANALYSIS  FOR  THE  FIRST  NINE 
MONTHS  OF  1954  OF  FLIGHTS  OPERATED  BY 
HEMISPHERE  AIR  TRANSPORT  BETWEEN 

LA  GUARDIA  AND  BURBANK 
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6572  Appendix  F 


CALENDAR  ANALYSIS  FOR  THE  FIRST  NINE 
MONTHS  OF  1954  OF  FLIGHTS  OPERATED 
BY  TRANS  AMERICAN  AIRWAYS,  INC. 


BETWEEN  LA  GUARDIA  AND  BURBANK 
New  York  to  Burbank 
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Appendix  F 


CALENDAR  ANALYSIS  FOR  THE  FIRST  NINE 
MONTHS  OF  1954  OF  FLIGHTS  OPERATED 
BY  TRANS  AMERICAN  AIRWAYS,  INC. 


BETWEEN  LA  GUARDIA  AND  MIAMI 
New  York  to  Miami 
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LEGEND :  (  )  indicates  date  on  which  flight  departed. 
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6592  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 

Docket  No.  6000 
In  the  Matter  of: 

Twentieth  Century  Air  Lines,  Inc.,  Trans  National  Air¬ 
lines,  Inc.,  Trans  American  Airways,  Inc.,  Jacob  Freed 
Adelman  d.b.a.  Hemisphere  Air  Transport,  North  Ameri¬ 
can  Aircoach  System,  Inc.  and  Stanley  D.  Weiss,  James 
Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  Individually 
and  as  Partners  d.b.a.  Republic  Aircoach  System,  also 
d.b.a.  Twentieth  Century  Aircraft  Company,  also  d.b.a. 
California  Aircraft  Company,  and  Stanley  D.  Weiss  and 
James  Fischgrund,  as  Partners,  d.b.a.  Standard 
Airmotive  Company 

Compliance  Proceeding 

PROPOSAL  FOR  SETTLEMENT 

North  American  makes  the  following  proposal  for  set¬ 
tlement  of  the  Twentieth  Century  Compliance  Proceeding, 
Docket  No.  6000,  presently  pending  before  the  Board: 

1.  Upon  acceptance  of  this  proposal  by  the  Civil  Aero¬ 
nautics  Board,  all  outstanding  Letters  of  Registration 
held  by  Respondent  carriers  will  be  surrendered  for 
cancellation. 

2.  North  American  will  continue  to  operate,  subject  to 
the  limitations  set  forth  in  paragraph  3  and  to  such 
other  limitations  as  the  Board  may  impose  and  North 
American  may  accept;  (a)  until  the  Board  shall  have 
granted  North  American  authority  to  operate  regularly 
scheduled  service  under  a  certificate  of  public  convenience 
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and  necessity,  or  (b)  until  the  Board  shall  have  denied 
North  American’s  pending  certificate  applications.1 

6593  3.  So  long  as  any  presently  pending  certificate 
proceeding  in  which  North  American  is  a  party  ap¬ 
plicant  remains  undecided  by  the  Board  and  the  Board 
has  not  acted  favorably  on  any  North  American  certifi¬ 
cate  application  for  regularly  scheduled  service,  North 
American  shall  be  permitted  to  operate  between  any 
points  between  which  it  operated  any  flights  in  the  calen¬ 
dar  year  1954,  provided  that  it  does  not  use  any  greater 
number  of  aircraft  than  it  now  owns.2 

4.  This  Compliance  Proceeding  will  immediately  be 
placed  in  an  inactive  status  or  dismissed. 

6594  BEFORE  THE 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Docket  No.  6000 
In  the  Matter  of 

Twentieth  Century  Airlines,  Inc.,  Transnational  Air  Lines, 
Inc.,  Trans  American  Airways,  Inc.,  Jacob  Freed  Adel- 
man,  d.b.a.  Hemisphere  Air  Transport,  North  American 
Aircoach  Svstem,  Inc.  and  Stanlev  D.  Weiss,  James  Fisch- 
grund,  Jack  B.  Lewin  and  R.  R!  Hart,  Individually  and 
as  Partners,  d.b.a.  Republic  Air  Coach  System,  also  d.b.a. 


1  The  pending  certificate  applications  referred  to  are:  the  New 
York-Chicago  Service  Case ,  Docket  No.  986,  the  Denver  Service 
Case,  Docket  No.  1841,  Additional  Northeast-Southwest  Service 
Case,  Docket  No.  2355  and  the  New  York-Florida  Proceeding, 
Docket  No.  3051. 

2  North  American  now  owns  the  following  aircraft :  6 — DC-4’s, 
2 — DC-6B’s  and  1 — DC-3.  It  is  contemplated  that  North  Ameri¬ 
can  may  replace  any  nrPfiPnt.ly  owned  4-PnC’ino  aircraft  with  n^w 
and  more  modern  4-engine  aircraft  and  that  it  may  replace  its 
single  2-engine  aircraft  with  a  new  modern  2-engine  aircraft. 


1402 


(Tr.  6595) 

Twentieth  Century  Aircraft  Company,  also  d.b.a.  Cali¬ 
fornia  Aircraft  Company,  and  Stanley  D.  Weiss  and 
James  Fisehgrund,  as  Partners,  d.b.a  Standard 
Airmotive  Company. 

Compliance  Proceeding 

MEMORANDUM  IN  SUPPORT  OF  PROPOSAL  FOR 

SETTLEMENT  1 


North  American*  originated  low  fare  air  coach  service 
and  since  1946,  has  furnished  that  type  of  service  ex¬ 
clusively.  North  American’s  economic  views  on  air 
6595  transportation,2  contrary  to  those  of  the  certificated 


*  All  Respondents  in  this  Compliance  Proceeding  will  herein 
be  referred  to  as  North  American. 

1  North  American  has  previously  submitted  a  “Proposal  for 
Settlement”  dated  February  19,  1954  and  “Request  for  Recon¬ 
sideration  of  Settlement  Proposal  and  Modification  of  Settlement 
Proposal”,  dated  March  5,  1954.  The  “Proposal  for  Settlement” 
dated  February  19  was  rejected  by  letter  dated  February  26,  1954 
over  the  signature  of  Chairman  Gurney  with  respect  to  which 
rejection.  Members  Lee  and  Adams  made  separate  statements 
under  which  a  modified  settlement  proposal  would  have  been  ac¬ 
cepted.  The  “Request  for  Reconsideration,”  etc.,  dated  March  5, 
1954,  was  rejected  by  letter  dated  March  9,  1954  over  the  signa¬ 
ture  of  Chairman  Gurney,  Members  Lee  and  Adams  dissented 
from  this  action  of  the  Board  for  the  reasons  set  forth  in  the 
February  26,  1954  letter.  The  original  “Proposal  for  Settlement” 
and  “Request  for  Reconsideration”  thereof  set  forth  considerably 
more  detailed  facts  than  are  set  forth  in  this  Settlement  Proposal. 

2  In  1949,  Mr.  James  Fisehgrund,  one  of  the  Respondents  here¬ 
in,  testified  as  follows: 

“We  feel,  and  surveys  support  our  view,  that  we  have  be¬ 
gun  the  development  of  a  new  market  in  air  transportation, 
a  new  source  of  traffic  which  would  not  have  been  tapped  at 
all  but  for  our  low-cost  aircoach  service.  This  new  market 
has  since  contributed  very  substantially  to  the  revenues  of 
the  very  certificated  air  carriers  who  oppose  our  continued 
©violence. 

“This  new  market  for  low  cost  air  service  has  a  potential 
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industry3  have  always  favored  low  fares  and  mass  mar¬ 
ket  air  service. 

North  American’s  economic  views  have  since  proved 
sound.  Those  of  the  certificated  industry  were  unsound. 
North  American’s  continued  low  fare  operations  finally 
forced  the  certificated  industry  into  the  aircoach  market. 


many  times  greater  than  that  heretofore  served  by  those  car¬ 
riers.  The  fact  that  we  are  developing  a  new  market,  one 
that  was  previously  untouched,  as  well  as  the  public  need 
for  such  a  service,  is  demonstrated  by  the  fact  that  most  of 
our  passengers  are  first  flighters,  people  who  have  never 
flown  before. 

“What  we  have  accomplished  constitutes,  we  believe,  a  ma¬ 
jor  development  in  the  field  of  transportation.  The  signifi¬ 
cance  of  this  development  is  great.  If  its  potential  benefit 
to  the  industry  and  to  the  country  is  appreciated  and  if  as 
a  result  this  potential  is  properly  used,  many  of  the  problems 
with  which  this  committee  is  faced  may  be  nearer  to  a  wise 
solution.  The  importance  of  an  adequate  air  reserve  for  na¬ 
tional  defense  makes  the  development  of  this  potential  vitally 
necessary. 

“I  might  point  out  there  what  I  will  discuss  in  more  detail 
later.  But  this  new  market,  I  believe,  is  some  five  or  more 
times  as  great  as  the  present  air  transportation  market,  and 
unless  a  new  market  is  found  for  the  great  many  air  trans¬ 
ports  that  are  necessary  for  national  defense,  we  will  not  be 
able  to  build  up  an  adequate  air  reserve.”  (Statement  of  Mr, 
James  Fischgrund,  hearings  pursuant  to  S.  Res.  50,  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce,  U.S.  Senate, 
81st  Congress,  1st  Session  (April  21,  1949),  Part  I,  pp. 
260-261). 

3  The  entire  certificated  industry,  suffering  substantial  deficits 
in  1947,  1948  and  early  1949,  opposed  low  fares  and  aircoach 
service  and  advocated  higher  fares  and  additional  mail  subsidy 
as  the  only  remedy  for  the  airlines'  unfavorable  financial  situa¬ 
tion.  In  attempting  to  solve  the  situation,  the  Board  granted 
three  10%  increases  in  fares,  placed  the  entire  industry  on  tem¬ 
porary  mail  rates,  in  effect  a  drawing  account  on  the  government 
and  increased  mail  subsidy  by  many  millions  of  dollars.  The  in¬ 
dustry’s  economic  thinking,  directly  contrary  to  that  expressed  by 
Mr.  Fischgrund,  as  disclosed  by  testimony  of  leading  industry 
spokesmen,  is  briefly  summarized  at  pp.  7-13  of  February  19, 
1954,  Proposal  for  Settlement. 
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Thus  all  aircoacli  service  performed  today  is  in 
6596  great  part  the  result  of  the  competitive  stimulus 

furnished  by  North  American  over  the  objections 
of  the  certificated  industry  and  contrary  to  the  economic 
policies  of  the  Civil  Aeronautics  Board.  Aircoacli  service 
has  undoubtedly  been  the  most  important  economic  de¬ 
velopment  in  air  transportation  since  1946.  By  expand¬ 
ing  operations,  increasing  utilization  of  equipment,  and 
reducing  unit  costs,  aircoacli  may  reasonably  be  said  to 
be  responsible  more  than  any  other  single  factor,  for  the 
tremendous  recent  growth  and  expansion  in  air  transpor¬ 
tation  and  for  the  entire  industry’s  increasingly  profitable 
operations.  Thus  aircoacli  service  now  furnished  by  the 
entire  air  transport  industry  has  benefited  the  traveling 
public  and  has  in  great  part  been  responsible  for  reducing 
subsidy  requirements  of  this  industry.  That  North  Amer¬ 
ican’s  low  fare  aircoacli  operations  have  exercised  only 
a  favorable  influence  on  the  entire  industry  was  belatedly 
recognized  by  the  Civil  Aeronautics  Board.4  As  has  been 


4  In  a  Report  of  the  Civil  Aeronautics  Board  to  the  Subcom¬ 
mittee  on  Monopoly  of  the  Select  Committee  on  Small  Business, 
U.S.  Senate,  82nd  Congress,  2nd  Session,  Subcommittee  Print  No. 
9  (Nov.  24.  1952),  p.  30,  entitled  The  Role  of  Competition  in 
Commercial  Air  Transportation ,  the  Board  stated: 

“In  the  field  of  air  fares,  however,  the  situation  is  differ¬ 
ent,  and  there  the  influence  of  the  irregular  carriers  has  been 
strongly  felt.  From  the  beginning  of  their  operations,  a 
substantial  number  of  the  irregular  air  carriers  have  con¬ 
centrated  on  operating  non-luxury  services  in  the  high-density 
markets  at  fares  substantially  below  the  standard  fares  of 
the  certificated  carriers.  Although  there  has  been  a  substan¬ 
tial  variation  between  the  level  of  fares  charged  by  the  dif¬ 
ferent  irregular  carriers,  the  fares  of  the  irregular  group  at 
the  end  of  1951  averaged  some  65%  of  the  standard  fares 
of  the  certificated  carriers.  The  irregular  carriers,  by  oper¬ 
ating  in  markets,  under  conditions,  and  at  times  when  high- 
density  seating  could  be  realized  and,  consequently,  lower 
fares  charged,  helped  to  bring  about  the  development  of  low- 
fare  coach  services  of  the  type  that  have  accounted  for  the 
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true  for  the  last  few  years,  substantially  all  increase 
6597  in  trunkline  air  transportation  in  1954  over  1953 
is  aircoach  service. 


largest  'portion  of  the  recent  growth  in  domestic  passenger 
business  of  all  air  carriers.  Such  low-fare  coach  services 
have  served  as  a  competitive  stimulus  to  the  certificated  car¬ 
riers  in  the  low-cost  field,  and,  together  with  the  coach  serv¬ 
ices  of  the  certificated  carriers,  have  induced  many  persons 
to  travel  by  air  who  would  not  have  utilized  air  services  at 
the  higher  standard  fares.  The  extent  to  which  the  operation 
of  these  low-cost  services  on  frequent  schedules  has  enabled 
the  irregular  carriers  to  penetrate  the  passenger  market  is 
indicated  by  the  fact  that  during  the  first  9  months  of  1951 
they  carried  some  440,000  revenue  passengers  and  flew  742,- 
000,000  revenue-passenger-miles  in  domestic  and  international 
operations. 

“The  competition  that  the  irregular  carriers  have  offered 
is  not  limited  to  competition  with  the  certificated  carriers. 
In  addition,  they  have  fought  strongly  among  themselves  for 
the  available  low-cost  market.  Although  this  latter  competi¬ 
tion  has  extended  to  some  extent  to  all  irregular  operators, 
it  has  on  the  whole  had  its  strongest  influence  with  respect 
to  a  relatively  few  of  the  irregular  carriers,  since  of  the 
total  non-certificated  carriers  operating  passenger  services,  a 
limited  number  have  accounted  for  the  bulk  of  the  business. 
In  1950,  the  5  largest  operators  accounted  for  45%  of  the 
revenue-passenger-miles  operated  by  all  irregular  carriers  and 
the  largest  10  accounted  for  approximately  65%  of  the  total/' 
As  a  result  of  the  competition  of  the  few  successful  carriers 
of  the  large  irregular  carrier  industry,  the  certificated  carriers 
belatedly  entered  into  aircoach  operations.  The  effect  of  this  de¬ 
velopment  was  described  by  the  Board  as  follows  at  page  17  of 
the  same  report: 

“The  growth  in  traffic  over  the  domestic  trunk-line  carriers 
under  special  fares  in  those  areas  where  it  is  definitely  ascer¬ 
tainable  has  been  phenomenal.  For  example,  coach  travel 
from  a  beginning  of  slightly  less  than  100,000,000  revenue- 
passenger-miles  in  1949  has  increased  to  over  1,200,000,000 
passenger-miles  in  1951.  Percentagewise  this  growth  has 
raised  coach  travel  from  some  1%  of  total  revenue  passenger- 
miles  to  nearly  14%." 

Note:  Today  probably  at  least  35%  of  all  certificated  carrier 
service  is  aircoach. 
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The  certificated  industry  until  recently  did  not  believe 
that  aircoach  was  economically  feasible.  Although  it  op¬ 
posed  the  development  of  aircoach  and  refused  to  furnish 
it,  amendments  to  the  Board's  irregular  air  carrier  regu¬ 
lations  apparently  sought  to  render  it  impossible  for 
irregular  carriers  to  furnish  such  service.  The  furnish¬ 
ing  of  aircoach  service  by  irregular  carriers  on  an  eco¬ 
nomically  profitable  basis  necessitated  “route  type”  op¬ 
erations,  i.e.,  the  operation  of  relatively  regular  and 
frequent  service  between  the  same  points.  Being  fully 
aware,  on  the  basis  of  its  own  analysis  of  irregular  car¬ 
rier  operations,  and  on  the  basis  of  the  economics  of  air 
transportation,  generally,  that  this  was  so,  the  Board 
undertook  to  amend  its  economic  regulations  applicable 
to  irregular  carriers  in  such  a  way  as  to  prohibit 
6598  any  such  route-type  service.5 


5  These  regulations  were  adopted  in  1949  without  granting  any 
hearing  or  receiving  any  evidence  on  their  economic  feasibility. 
That  the  Board  was  aware  and  that  it  was  the  inevitable  effect 
of  these  regulations  to  prevent  and  prohibit  large  irregular  car¬ 
riers  from  continuing  profitable  operations  and  therefore,  that  it 
was  their  inevitable  effect  to  prevent  the  development  of  aircoach 
service  is  manifestly  clear.  In  a  Board  internal  memorandum 
dated  September  16,  1948,  from  the  Chief  of  its  Bureau  of  Eco¬ 
nomic  Regulations  on  proposed  revision  of  Section  292.1  of  the 
Board's  Economic  Regulations,  there  appears  the  following: 

“Our  experience  to  date  convinces  us  that,  with  few  excep¬ 
tions,  it  is  necessary  for  carriers  operating  large  aircraft  to 
routinize  their  operations;  that  a  fixed  base  operation  of  the 
type  which  we  believe  section  292.1  was  originally  intended 
to  cover  is  not  generally  feasible  for  them,  but  they  must 
more  and  more  confine  their  operations  between  certain  points 
to  build  up  a  clientele  and  insure  themselves  of  adequate  load 
factors  and  a  balanced  directional  flow.  The  need  for  route 
operations  by  large  carriers  is  further  emphasized  by  purely 
operational  factors — that  is,  considerations  of  maintenance, 
overhaul,  fueling,  crew  change,  etc.  It  is  in  the  latter  re¬ 
spect  that  the  analogy  between  irregular  carriers  and  tramp 
steamers  breaks  down,  for  it  is  necessary  in  the  case  of  the 
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former  to  make  careful  provision  for  their  frequent  overhauls 
and  maintenance  checks,  crew  changes,  etc.  Generally  speak¬ 
ing,  this  cannot  be  successfully  accomplished  economically 
except  on  route  operations/' 

The  regulations  were  thereafter  amended  to  specifically  prohibit 
route-type  operations.  In  this  North  American  Compliance  Pro¬ 
ceeding  Respondents  are  charged  with  violations  of  provisions  of 
these  1949  regulations,  the  effect  of  which  would  be  to  make  it 
impossible  to  furnish  aircoach  service.  On  the  grounds  that  these 
regulations  constituted  a  change  or  partial  revocation  of  North 
American's  operating  authority  without  hearing  and  without  the 
introduction  of  evidence,  North  American  is  contesting  the  valid¬ 
ity  of  these  regulations  in  this  Compliance  Proceeding.  It  is 
pointed  out  that  these  amendatory  regulations  do  not  benefit  or 
prevent  harm  to  any  member  of  the  public.  Referring  to  certain 
of  these  technical  economic  regulations,  the  Chief  of  the  Board’s 
Investigating  Staff  testified  as  follows  in  this  Compliance  Pro¬ 
ceeding: 

“Q.  Can  you  tell  me,  as  an  investigator,  what  purpose 
would  be  served  by  having  the  address  of  the  carrier  (re¬ 
quired  by  regulation)  on  the  ticket  that  wouldn’t  be  just  as 
well  served  or  better  served  by  having  the  addresses  of  each 
of  the  local  offices  of  the  carriers  agent  on  there? 

“A.  I  don’t  know. 

“Q.  Do  you  know  of  any  purpose  that  is  served,  so  far 
as  any  member  of  the  public  is  concerned,  by  having  the 
address  of  the  passenger  (required  by  regulation)  on  the 
ticket? 

“A.  I  don’t  know. 

“Q.  Do  you  know  of  any  purpose  that  is  served,  so  far 
as  the  public  is  concerned  by  having  the  address  of  the  car¬ 
rier? — (required  by  regulation) 

“A.  I  don’t  know. 

All  of  this  testimony  was  received  over  objections  by  the  com¬ 
pliance  attorney.  Testimony  of  other  investigators  is  the  same. 
See  for  example  Tr.  342. 

The  practices  followed  by  Respondents,  although  contrary  to 
some  of  the  technical  requirements  of  the  regulations  in  no  way 
harm  any  members  of  the  public.  The  record  contains  the  follow¬ 
ing  testimony  of  another  Board  investigator. 

“Q.  In  investigating  the  respondents  in  this  case  did  you 
find  that  the  practices  they  follow  with  respect  to  tickets, 
the  matter  of  addresses  both  of  carriers  and  of  passengers, 
the  matter  of  when  payment  is  made,  the  matter  of  the  issu¬ 
ance  of  exchange  orders  and  the  issuance  of  tickets  in  return 
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The  fully  successful  enforcement  of  these  regu¬ 
lations  therefore  would  have  made  it  impossible 

6599  for  the  irregular  carriers,  principally  North  Ameri¬ 
can,  to  continue  furnishing  aircoach  service.0  While 

the  Board  was  thus  restricting  and  in  effect  seeking  to 
prohibit  irregular  coach  operations  and  adhering  to 
policies  which  would  not  foster  the  development  of 

6600  low-fare  service  by  the  certificated  carriers,  it  was 
at  the  same  time  refusing  to  grant  certificates  to 

any  new  applicants  for  trunkline  passenger  service  under 
which  certificated  coach  operations  might  be  developed  by 
new  operators.  The  doctrines  and  policies  adopted  and 
followed  by  the  Board  in  certificate  proceedings  have  re¬ 
sulted  in  an  iron  door  of  exclusion  of  any  new  trunkline 


for  those,  did  you  find  that  those  things  injured  or  harmed 
any  member  of  the  public? 

“The  Witness:  I  don’t  know. 

“By  Mr.  Maclay” 

“Q.  You  don’t  know  whether  it  harmed  any  member  of 
the  public? 

“A.  No.  sir,  I  don’t.” 

Similarly,  service  of  greater  regularity  or  frequency  than  is 
contemplated  by  the  regulations  does  not  harm  any  member  of 
the  public. 

G  Generally  on  the  question  of  the  Board’s  regulation  of  the 
irregular  air  carrier  industry  there  have  been  two  reports  issued 
by  the  Senate  Select  Committee  on  Small  Business,  both  severely 
critical  of  the  Board’s  handling  of  the  matter.  The  earlier  report 
contains  the  following  statement: 

“Your  committee  believes  that  the  record  of  the  Board  in 
this  matter  has  been  confused  and  devious.  Your  committee 
does  not  want  to  imply  any  approval  of  violations  of  regula¬ 
tions.  But  it  finds  itself  in  strong  disagreement  with  the 
Board’s  admitted  policy  of  banishing  all  large  irregulars  on 
the  grounds  that  they  are  ‘willful  violators’  of  a  regulation 
that  seems  clearly  unreasonable.”  ( Role  of  Irregular  Airlines 
in  United  States  Air  Transportation  Industry,  S.  Report  540, 
82nd  Cong.,  1st  Session,  July  10,  1951). 

The  later  report  issued  July  31,  1953  affirmed  all  of  the  con¬ 
clusions  of  the  earlier  one. 
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operator.7  The  principal  cases  are  briefly  discussed  at 
pp.  18-20  of  North  American’s  February  19,  1954  Pro¬ 
posal  for  Settlement.  In  one  of  these  cases,  the  Trans¬ 
continental  Coach  Type  Service  Case,  Docket  No.  3397, 
Trans  American  Airways,  one  of  the  Respondents  in  this 
proceeding,  and  all  other  applicants  were  denied  a  certifi¬ 
cate  to  furnish  scheduled  coach  service  on  the  theory  that 
any  need  for  new  service  can  be  met  by  increasing 
the  operation  of  existing  operators.8  Member  Adams 


7  In  the  1953  Senate  Small  Business  Committee  Report,  appears 
the  following  conclusion  with  respect  to  this  question  of  right 
of  entry: 

“The  fundamental  issue  in  this  case  involves  the  right  of 
entry  of  new  businesses  into  an  industry.  Freedom  of  oppor¬ 
tunity  has  always  been  a  basic  American  economic  doctrine. 
Congress  has  placed  limits  on  that  freedom  only  with  great 
reluctance. 

“The  Civil  Aeronautics  Act  of  1938  represented  a  limit 
on  that  freedom.  When  the  act  was  passed,  the  aviation  in¬ 
dustry  was  an  infant  industry  with  very  shaky  economic 
foundations.  In  order  to  develop  this  industry,  Congress 
gave  the  Civil  Aeronautics  Board  the  right  to  protect  the 
then  existing  companies  from  competition  until  such  time  as 
they  became  strong.  Never  in  the  hearings  nor  the  floor 
debate  on  the  legislation  was  there  any  indication  that  Con¬ 
gress  intended  to  bar  all  future  entry  into  air  transportation. 
In  fact,  the  record  is  filled  with  repeated  assurances  that  the 
door  would  still  be  open  to  new  companies. 

“In  the  15  years  since  the  act  was  passed,  the  Board  has 
refused  to  certificate  any  new  carrier  to  perform  common 
carriage  of  passengers  on  the  trunk  routes. 

“Yet  the  number  of  carriers  has  been  reduced  from  18 
when  the  act  was  under  consideration  to  a  probable  12  by 
the  end  of  1953  .  .  . 

8  Senator  Edward  J.  Thye,  Chairman  of  the  Senate  Select  Com¬ 
mittee  on  Small  Business  (p.  19,  Report  of  the  Select  Committee 
on  Small  Business,  U.S.  Senae  Report  No.  822,  83rd  Congress,  1st 
Session,  Future  of  Irregular  Airlines)  indicated  that  if  the  Board’s 
policy  as  enunciated  in  the  Transcontinental  Aircoach  Case  were 
to  be  aherred  to: 

“We  will  have  closed  the  door  as  tight  as  if  a  vault  were 
sealed  off  as  to  the  future  opportunity  of  anybody  getting 
into  the  business  unless  they  bought  somebody  else  out  .  .  .  .” 


i 
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6601  dissented. 

Respondents  in  this  proceeding  are  now  appli¬ 
cants  for  certificates  to  furnish  scheduled  coach  service 
in  the  following  proceedings:  New  York-Chicago  Service 
Case  Docket  Xo.  9S6,  Denver  Service  Case ,  Docket  No. 
1841,  Additional  North  east -Southwest  Service  Case, 
Docket  No.  2355  and  New  York-Florida  Proceeding, 
Docket  No.  3051.  Generally,  they  seek  to  perform  sched¬ 
uled  coach  service  between  21  major  cities  in  the  United 
States  at  slightly  over  3£  per  revenue  passenger  mile. 
Because  of  the  procedural  handling  of  this  Compliance 
Proceeding  and  of  the  New  York-Cliicago  Service  Case, 
the  Certificate  Proceeding  furthest  advanced  on  the 
Board's  calendar,  the  Board  will  have  this  Compliance 
Proceeding  submitted  to  it  for  decision  prior  to  submis¬ 
sion  of  this  or  of  any  of  the  certificate  cases.9 


0  The  New  York-Chicago  Service  Case  and  this  Compliance  Pro¬ 
ceeding  were  assigned  by  the  Board  to  the  same  Examiner.  Hear¬ 
ings  in  the  New  York-Chicago  Service  Case ,  Docket  No.  986,  were 
completed  December  7,  1953;  Briefs  to  the  Examiner  were  filed 
April  5,  1954  and  Supplemental  Briefs  on  August  26,  1954.  Hear¬ 
ings  in  the  Compliance  Proceeding  were  completed  July  19,  1954; 
Briefs  filed  on  September  17  and  Reply  Briefs  on  October  21, 1954. 
Based  on  submission  of  the  records  and  the  cases  to  the  Examiner, 
the  normal  order  of  handling  would  have  resulted  in  earlier  action 
by  the  Examiner  and  by  the  Board  in  the  Certificate  Case.  The 
Board,  however,  caused  the  cases  to  be  handled  out  of  their 
proper  order,  resulting  in  expeditious  action  in  this  Compliance 
Proceeding  and  postponement  of  action  in  the  Certificate  Pro¬ 
ceeding.  This  order  of  precedence  in  handling  of  Board  proceed¬ 
ings,  believed  by  North  American  to  be  highly  improper  and 
prejudicial,  was  the  subject  of  an  unsuccessful  attempt  by  North 
American  to  secure  judicial  intervention.  The  court  proceeding 
was  dismissed,  presumably  on  the  procedural  grounds  that  the 
court  could  not  properly  intervene  with  administrative  proceed¬ 
ings  at  that  stage  in  the  administrative  process.  (Case  No.  12,566 
in  the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  Circuit). 

The  other  certificate  cases  and  their  status  are  as  follows: 

Denver  Service  Case,  Docket  No.  1841.  Hearings  in  this  pro- 
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6602  On  the  basis  of  Board  policy,  no  consideration 
whatsoever  will  be  given  in  this  Compliance  Pro¬ 
ceeding  to  any  of  the  public  interest  aspects  of  the  con¬ 
troversy  raised  by  the  North  American  situation.  The 
sole  issue  which  will  be  considered  is  the  question  of 
violations  of  the  Board’s  Economic  Regulations.  No  con¬ 
sideration  will  be  given  to  North  American’s  past  opera¬ 
tions  in  furnishing  coach  service;  no  consideration  to 
the  economics  of  its  low  fare  operations,  to  the  public 
use,  acceptance  and  need  for  its  low  cost  service  or  to  its 
proposed  future  operations.  Thus  the  Board  will  be 
faced  with  the  problem  of  deciding  whether  to  revoke 
North  American’s  operating  authority  without  having 
anv  evidence  before  it  and  without  being  able  to  consider 
any  of  the  public  interest  factors  necessarily  involved. 
In  determining  whether  to  revoke,  the  Board  will  not  be 
able  to  consider  the  question  of  right  of  entry  of  new 
operators  into  air  transportation.  It  will  not  have  before 
it  and  will  not  be  able  to  consider  the  economics  of  North 
American's  past  operations,  the  effect  of  its  operations 
on  the  air  transport  industry  or  the  merits  of  its  pro¬ 
posal  for  future  operations.  It  is  pointed  out  that  be¬ 
cause  of  the  Board’s  past  policy  of  iron  door  exclusion  of 
new  operators  from  the  major  air  transport  market  and 
because  of  the  tremendous  expense  involved  in  prosecut¬ 
ing  certificate  applications  that  there  are  today  no  appli¬ 
cations  by  any  operators  being  actively  prosecuted  before 


ceeding  were  concluded  August  17,  1954.  Briefs  to  the  Examiner 
were  filed  December  17,  1954  and  the  matter  now  stands  sub¬ 
mitted  for  an  Examiner's  Initial  Decision. 

Additional  Northeast-Southwest  Service  Case ,  Docket  No. 
2355.  Hearings  were  concluded  in  this  proceeding  on  December 
15,  1954.  Briefs  to  the  Examiner  are  due  April  15,  1955. 

New  York-Florida  Proceeding,  Docket  No.  3051.  In^  this  pro¬ 
ceeding  Exhibits  in  Chief  are  to  be  submitted  April  8,  1955  and 
Rebuttal  Exhibits,  May  16,  1955.  A  hearing  date  will  be  set 
shortly  thereafter. 
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the  Board,  other  than  those  of  North  American  in  the 
various  certificate  proceedings  above  mentioned.  Prosecu¬ 
tion  of  these  applications  by  North  American  will  entail 
some  quarter  to  a  half  million  dollars  expense.  Unless 
these  applications  are  actively  prosecuted  to  conclusion, 
it  is  almost  inevitable  that  the  Board  will  have  no  oppor¬ 
tunity  in  the  future  to  consider  the  vitally  important 
question  of  right  of  entry  into  air  transportation.  There 
are  presently  no  other  applicants  in  a  position  to  shoulder 
the  burden  of  seeking  operating  authority  from  the  Civil 
Aeronautics  Board.  Should  North  American  be  elimi¬ 
nated,  the  established  trend  toward  greater  concentration 
of  the  air  transport  industry  in  the  hands  of  even  fewer 
operators  wall  inevitably  continue.  This,  in  spite  of 
6603  the  fact  that  air  carrier  profits  have  reached  an 
all-time  high,  of  the  fact  that  efficiency  of  air  car¬ 
rier  operations  does  not  increase  with  further  increase  in 
the  size  of  existing  operators,  and  in  spite  of  other  eco¬ 
nomic  considerations  which  strongly  support  the  view 
that  entry  of  new  operators  into  the  industry  will  be  in 
the  best  interests  of  the  industry  and  of  the  public. 

It  is  North  American’s  objective  to  have  the  Board 
consider  and  decide  its  pending  certificate  cases  and  to 
be  in  operation  at  the  time  such  decisions  are  reached. 
In  order  to  achieve  this  objective.  North  American  must 
continue  to  operate  on  some  reasonably  profitable  basis 
until  such  decisions  are  made  by  the  Board.  In  view  of 
the  fact  that  air  transportation  has  necessarily  undergone 
great  changes  since  1938  and  more  particularly  since  1946 
when  North  American  commenced  operating;  of  the  fact 
that  existing  Board  policies  prohibit  the  entry  of  any 
new  operator  into  the  major  passenger  markets;  and  of 
the  further  fact  that  the  question  of  right  of  entry  is 
specifically  raised  by  the  North  American  applications; 
the  objective  of  the  Board  should  be  the  same;  namely 


1413 


(Tr.  6604) 

to  decide  the  North  American  certificate  cases  and  in 
doing  so,  possibly  to  reevaluate  the  important  question 
of  right  of  entry  of  new  operators  into  air  transportation. 

The  only  opportunity  available  to  the  Board  in  which 
it  can  consider  and  possibly  reevaluate  this  question  arises 
in  the  pending  certificate  proceedings  in  which  North 
American  is  an  applicant.  If  these  proceedings  are  de¬ 
cided  adverselv  to  North  American,  North  American  is 
willing  to  discontinue  operations  entirely  since  there  is 
obviously  no  long  term  future  in  continuing  to  operate 
under  regulations  not  suitable  to  the  type  of  operations 
which  North  American  wishes  to  perform.  If,  on  the 
other  hand,  North  American  should  be  granted  a  certifi¬ 
cate  to  perform  scheduled  coach  service,  it  will  imme¬ 
diately  commence  operations  under  that  certificate  and, 
of  course,  discontinue  all  other  operations. 

The  objective  of  North  American  and  the  objective  of 
the  Board  can  therefor  be  achieved  if  North  Ameri- 
6604  can  is  permitted  to  operate  on  a  reasonably  profi¬ 
table  basis  substantially  as  at  present  until,  (1)  the 
Board  shall  decide  each  of  the  presently  pending  certifi¬ 
cate  proceedings  adversely  to  North  American’s  position, 
or  until  it  shall  decide  any  one  of  those  cases  favorably  to 
North  American.  No  proper  objective  of  either  North 
American  or  of  the  Board  can  be  achieved  by  going  for¬ 
ward  with  this  Compliance  Proceeding,  regardless  of  the 
conclusion  which  may  be  reached.  If  a  revocation  order 
should  issue  prior  to  Board  action  on  pending  certificate 
proceedings,  North  American  would  be  forced  to  discon¬ 
tinue  operating  and  to  disband  its  organization  upon  such 
order  becoming  effective.  It  would  not  then  continue 
prosecution  of  its  pending  certificate  proceedings.  The 
chances  of  favorable  decision  would,  under  those  circum¬ 
stances,  be  practically  zero  and  North  American  would 
not  feel  that  it  could  afford  the  continued  substantial  out- 
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lays  of  funds  essential  for  prosecuting  those  applications. 
If,  on  the  other  hand,  the  Board  should  not  issue  a  revo¬ 
cation  order  and  if  North  American  could  therefore  con¬ 
tinue  operating,  it  could  only  be  on  the  basis  that  the 
Board  might  hold  its  own  regulations  to  be  invalid.  As  a 
result  of  the  inevitable  Board  decision  in  Docket  No.  5132, 
however,  North  American’s  present  operations  would 
have  to  be  discontinued,  and  the  type  of  operations  which 
might  be  authorized  in  that  proceeding  would  not  be  suffi¬ 
ciently  acceptable  to  North  American  to  justify  its  con¬ 
tinued  operation.  So  regardless  of  the  decision  in  the 
Compliance  Case,  North  American  will  discontinue  all 
operations  unless  it  is  authorized  to  operate  in  the  future 
under  a  certificate  of  public  convenience  and  necessity. 

This  Settlement  Proposal  is  designed  to  achieve  these 
objectives,  i.e.,  to  enable  North  American  to  operate  until 
it  is  finally  granted  or  denied  a  certificate  of  public  con¬ 
venience  and  necessity  by  the  Board,  and  should  be  ac¬ 
ceptable  to  the  Board,  unless  acceptance  of  the  proposal 
would  result  in  some  harm  either  to  other  carriers,  to 
the  air  transport  industry  generally,  or  to  members  of  the 
public.  With  respect  to  these  considerations,  the  evidence 
is  conclusive  in  favor  of  North  American’s  position 
6605  and  therefore  in  favor  of  acceptance  of  this  pro¬ 
posal.  In  disposing  of  the  question,  the  following 
facts  are  pointed  out  for  Board  consideration:  (1)  North 
American  is  today  operating  substantially  as  it  would 
continue  to  operate  under  this  Settlement  Proposal.  It 
cannot  be  contended  that  North  American’s  present  oper¬ 
ation  is  harming  any  other  carrier  or  any  member  of  the 
public;  (2)  North  American  operates  eight  4  engine  planes 
and  one  2  engine  plane.  This  compares  with  188  planes 
operated  by  American  Airlines,  183  planes  operated  by 
United  Airlines,  119  planes  operated  by  Eastern  Airlines 
and  142  planes  operated  by  TWA  in  domestic  operations 
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alone.  Thus,  North  American’s  9  aircraft  amounts  to 
less  than  1.5%  of  the  632  plane  fleet  operated  by  the  Big 
Four  alone  in  domestic  service  and  less  than  1%  of  the 
industry  fleet. 

In  1954,  North  American’s  revenues  were  approximately 
$10,000,000.  This  compares  with  passenger  revenues  of 
$875,000,000  for  the  domestic  certificated  trunklines  in 
1954.  Thus,  North  American’s  revenues  were  less  than 
1.3%  of  the  trunkline  industry’s  revenues.  Of  even  more 
significance  is  the  fact  that  trunkline  passenger  revenues 
for  1954  were  $100,000,000  greater  than  they  were  in  1953. 
Thus,  a  single  year’s  increase  in  domestic  trunkline  pas¬ 
senger  revenues  was  ten  times  the  total  received  by  North 
American  in  1954.  North  American’s  total  revenue  there¬ 
fore,  amounts  to  only  five  weeks’  growth  of  the  domestic 
certificated  trunkline  industry.  These  figures  disclose  con¬ 
clusively  that  North  American’s  operations  can  have  no 
appreciable  effect  on  the  revenues  of  presently  certificated 
carriers,  even  assuming  that  all  of  North  American’s 
revenues,  were  it  to  discontinue  operations  today,  would 

immediatelv  become  revenues  of  the  certificated  trunkline 
•/ 

industry. 

Collateral  considerations  which  might  be  raised  in  act¬ 
ing  on  this  Settlement  Proposal  could  concern  the  matter 
of  safety  and  possible  damage  to  the  public.  It  is  pointed 
out  that  from  the  standpoint  of  safety,  maintenance,  etc., 
North  American’s  operation  is  second  to  none.  A  portion 
of  an  article  on  North  American  appearing  in  the  March 
28,  1955  issue  of  American  Aviation  and  a  letter  received 
from  the  C.A.A.  some  time  ago  concerning  North 
6606  American’s  safety  record  are  attached  hereto: 

North  American’s  service  to  members  of  the  public 
has  been  emminently  satisfactory;  approximately  one-half 
of  North  American’s  customers  today  being  repeat  or 
recommended  business.  The  transcript  of  record  in  the 
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Denver  Service  Case ,  Docket  No.  1S41,  discloses  that 
North  American  is  financially  responsible  and  that  it  has 
conducted  and  does  conduct  operations  according  to  the 
highest  standards  of  business  integrity.10 


10  Mr.  M.  J.  Mezillier,  Assistant  Vice  President  of  the  Bank  of 
America  testified  on  the  basis  of  seven  years  of  business  dealing 
with  the  North  American  principals  that  the  business  reputation 
of  the  members  of  the  North  American  Group  was  “excellent". 
He  testified: 

“Our  claim  experience  insofar  as  these  people  are  con¬ 
cerned  has  been  excellent.  They  have  adhered  to  the  terms 
of  their  commitments  and  we  have  had  no  trouble  in  obtain¬ 
ing  any  information  that  we  desired  or  requested."  (Tr. 
1788). 

Mr.  C.  M.  Rogers,  Division  Credit  Manager  of  the  Shell  Oil 
Company,  stated  that  he  considered  North  American  “responsible" 
and  that  at  no  time  had  he  “ever  heard  of  any  unfavorable  infor¬ 
mation  regarding  the  responsibility  of  North  American  Airlines, 
Inc.,  in  taking  care  of  its  obligations." 

Mr.  George  P.  Coker,  Director  of  Aviation  for  the  City  of 
Dalis,  testified  that  the  relations  of  North  American  with,  the 
Dallas  Airport  have  been  “very,  very  good.  Insofar  as  taking 
care  of  their  indebtedness,  payment  of  fees  and  rental  charges, 
their  record  has  been  excellent  and  that  they  have  fully  complied 
with  the  airport  regulations."  Prior  to  accepting  North  Ameri¬ 
can,  he  had  checked  their  reputation  with  other  airports  and 
found  that  they  had  a  good  reputation  for  paying  their  bills. 
(Tr.  1826-1827). 

Col.  V.  A.  Carson  testified  from  his  experience  as  Airport  Man¬ 
ager  of  La  Guardia  Airport  with  respect  to  North  American  as 
follows : 

“My  experience  has  been,  in  the  past  three  years,  that  they 
conduct  their  business  on  a  good  basis,  they  abide  and  ad¬ 
here  to  our  rules  and  regulations,  and  they  are  prompt  in 
payment  of  their  bills."  (Tr.  1950). 

Mr.  Frank  Der  Yuen,  Special  Consultant  of  the  Lockheed  Air 
Terminal  at  Burbank,  California,  stated  that  the  North  American 
applicants  “have  proved  to  be  good  tenants",  that  they  started 
out  dealing  with  them  on  short-term  contracts,  that  “the  North 
American  group  has  been  very  faithful  in  paying  its  charges; 
and  that  they  have  now  signed  a  10  year  rental  agreement  and 
that  is  unusual,  we  don't  do  that  .  .  .  with  any  of  the  other 
irregular  carriers."  He  further  stated  that  they  had  a  good  rep¬ 
utation  in  the  business  for  being  “people  of  integrity  and  people 
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6607  North  American  during  its  existence  has  exer¬ 
cised  a  favorable  influence  on  the  fare  structure  of 
the  entire  industry.  Scheduled  aircoach  fares  were  copied 
exactly  from  those  originated  by  North  American  Air¬ 
lines.  Generally,  the  fare  philosophy  of  the  certificated 
carriers  has  favored  increasing  fares.  That  North  Amer¬ 
ican  would  not  concur  in  any  such  general  industry  fare 
increase  has  been  and  promises  to  be  a  major  deterrent 
to  any  such  increase,  and  assumes  the  continuing  availa¬ 
bility  of  present  low  cost  aircoach  service  to  the  Ameri¬ 
can  people.  North  American  thus  has  exercised  and  if 


who  pay  their  bills  and  do  what  they  say  they  are  going  to  do." 
(Tr.  W-1836). 

Mr.  Robert  Cowden,  Manager  of  the  Burbank  Chamber  of  Com¬ 
merce,  testified  as  follows: 

“Q.  What  is  the  business  reputation  of  this  group? 

“A.  It  is  very  excellent.  They  support  the  Chamber,  they 
support  Community  Chest,  Red  Cross  and  other  charities  of 
recognized  reputation,  they  take  their  part  in  the  community 
and  do  more  than  their  part  in  advancing  the  welfare  of  the 
community. 

“Q.  What  is  their  credit  reputation? 

“A.  Very  excellent."  (Tr.  1855). 

Not  only  have  their  business  dealings  been  above  reproach  but 
they  have  taken  a  responsible  and  enlightened  attitude  in  handling 
passengers.  It  is  the  policy  of  North  American  -when  it  oversells 
to  make  arrangements  for  transportation  of  a  passenger  on  an¬ 
other  airline.  (Tr.  W-2481).  Even  in  case  of  a  mechanical  failure 
at  the  point  of  origin,  North  American  assumes  a  responsibility 
accepted  by  no  other  airline.  It  pays  for  overnight  accommoda¬ 
tions  and  meals  for  out  of  town  passengers. 

Mr.  Coker  testified  that  while  it  is  not  rare  for  Dallas  to  re¬ 
ceive  passenger  complaints,  his  office  “had  no  single  complaint" 
from  North  American’s  passengers.  (Tr.  W-1826).  Mr.  Der  Yuen 
testified  that  he  knew  of  “no  instance"  of  passenger  complaints 
on  North  American.  This  was  backed  up  by  Mr.  Cow’den,  who, 
as  Manager  of  the  Burbank  Chamber  of  Commerce,  handles  the 
Better  Business  Bureau  functions,  and  has  received  a  “consider¬ 
able  number  of  complaints"  on  other  carriers  and  who  testified 
as  follows: 

“I  can  say  in  all  truthfulness  that  we  have  never  had  a 
complaint  regarding  the  North  American  Group."  (Tr.  W- 
1856). 
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permitted  to  continue  operations,  will  continue  to  exercise 
a  favorable  effect  on  the  industry  fare  structure. 
GGOS  North  American  has  been  a  real  pioneer  in  air 
transportation.11  Today  it  has  a  substantial  or- 


11  The  North  American  management: 

a.  Has  been  engaged  in  furnishing  air  transportation  to  mem¬ 
bers  of  the  public  since  1945.  During  that  time  North  American 
originated  and  developed  low-cost  air  transportation  known  as 
“aircoach"  and  operated  the  first  coast-to-coast  aircoach  $99.00 
service  later  adopted  by  the  certificated  industry. 

b.  Conducted  the  first  survey  concerning  the  economic  feasi¬ 
bility  of  low-fare  aircoach  service. 

c.  Was  among  the  first  to  formally  and  officially  take  the  posi¬ 
tion  that  the  future  favorable  economic  development  of  air  trans¬ 
portation  demanded  exploitation  of  the  mass  travel  market. 

d.  Was  first  to  plan  and  adopt  high  density  seating  which 
made  it  economically  feasible  to  provide  aircoach  service.  High 
density  seating  was  later  adopted  by  the  certificated  carriers  and 
was  later  required  by  the  Civil  Aeronautics  Board  in  the  perform¬ 
ance  of  aircoach  service  by  the  certificated  carriers. 

e.  Was  the  first  to  use  “drop-down"  doors,  later  adopted  by 
the  certificated  industry,  particularly  by  the  feeder  carriers,  and 
thereafter  adopted  and  incorporated  in  modern  postwar,  two-en¬ 
gine  transport-type  aircraft. 

f.  Was  the  first  to  arrange  their  aircraft  for  passengers  to 
carry  their  own  baggage.  Substantially  similar  aircraft  arrange¬ 
ment  to  achieve  this  same  purpose  was  later  incorporated  in  mod¬ 
ern  postwar  transport-type  aircraft. 

g.  Was  the  first  and  is  thus  far  the  only  commercial  operator  in 
the  United  States  to  adopt  rearward  facing  seats  in  the  interest 
of  greater  passenger  safety  and  comfort,  an  innovation  which  has 
proved  popular  with  the  travelling  public. 

h.  Was  the  first  management  to  equip  its  entire  fleet  of  air¬ 
craft  with  omnirange — VHF  navigational  equipment. 

i.  Was  the  first  and  only  management,  certificated  or  non- 
certificated,  to  place  a  firm  order  for  Douglas  DC-6B  equipment 
designed  for  domestic  aircoach  operations. 

j.  In  three  pending  certificate  proceedings  is  proposing  to  fur¬ 
nish  “Air-Bus"  transportation  at  approximately  three  cents  per 
passenger  mile,  a  rate  which  would  be  approximately  one-half  of 
standard  fares  charged  today  by  the  certificated  industry. 

k.  In  these  certificate  proceedings  is  the  only  applicant  pro¬ 
posing  to  provide  regional,  turn-around  aircoach  flights  and  serv- 
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6609  ganization  with  offices  in  some  21  cities  and  has 
large  financial  commitments  which  require  that  it 

continue  its  operations  on  substantially  the  present  basis. 
This  Settlement  Proposal  is  therefore  designed  to  permit 
North  American,  during  a  temporary  period,  to  continue 
operating  substantially  as  it  is  today.  The  Settlement 
Proposal  is  not  designed  so  as  to  be  suitable  to  any  other 
currently  operating  non-certificated  carrier.  The  facts  in 
the  North  American  situation  are  unlike  those  pertaining 
to  any  other  non-certificated  carrier.  North  American  is 
the  only  non-certificated  operator  which  (1)  owns  all  of 
its  own  equipment;  (2)  has  a  very  substantial  operating 
organization,  including  offices  in  some  21  cities;  (3)  owns 
its  own  maintenance  facilities;  (4)  has  the  most  modern 
postwar  equipment,  both  in  operation  and  on  order;  and 
(5)  has  on  file  and  is  actively  prosecuting  before  the 
Civil  Aeronautics  Board  an  application  or  applications 
for  certificates  of  public  convenience  and  necessity. 

In  an  effort  to  assure  full  and  complete  information  on 
pertinent  facts,  and  adequate  understanding  of  any  and 
all  problems  and  questions  which  may  arise  in  act- 

6610  ing  on  this  Settlement  Proposal,  and  in  view  of  the 
importance  of  the  issues  here  raised  both  to  North 

American,  to  the  Board  and  to  the  industry,  it  is  re¬ 
spectfully  requested  that  North  American  be  granted  a 
conference  with  the  Board. 

Respectfully  submitted, 

Hardy  K.  Maclay 
Attorney  for  Respondents 

March  25,  1955 

ice  during  daytime  or  on  peak  hours. 

l.  Is  the  only  management  now  proposing  in  these  pending 
certificate  proceedings  to  operate  without  benefit  of  the  mail  sub¬ 
sidy  provisions  of  Section  406  of  the  Civil  Aeronautics  Act. 

m.  Is  the  only  management  now  proposing  in  these  pending 
certificate  proceedings  to  specialize  and  limit  its  operations  to 
aircoach  service,  exclusively,  if  granted  a  certificate  of  public 
convenience  and  necessity. 
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Department  of  Commerce 

CIVIL  AERONAUTICS 
ADMINISTRATION 

Washington  25,  D.  C. 

February  12,  1954 

Mr.  Lawrence  G.  Henderson 
Room  1190 

National  Press  Building 
Washington,  D.  C. 

Dear  Mr.  Henderson: 

This  is  with  reference  to  your  conference  this  morning 
with  Mr.  Schneider  of  my  staff  concerning  Trans  Ameri¬ 
can  Airways,  Inc.,  Twentieth  Century  Airlines,  Inc., 
North  American  Airlines,  Hemisphere  Air  Transport  and 
Trans  National  Airlines,  Inc. 

You  are  informed  that  according  to  our  records  here 
in  Washington,  there  have  been  no  reported  safety  viola¬ 
tions  with  respect  to  these  companies  since  January  1, 
1952. 

Very  truly  yours, 

/s/  Robert  P.  Boyle 
Robert  P.  Boyle 
General  Counsel 
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6612  EXCERPT  FROM 

AMERICAN  AVIATION  MAGAZINE 

March  28,  1955 

PATTERN  FOR  THE  FUTURE : 

FEWER,  STRONGER  NONSKEDS! 

North  American  Airlines  has  become  Lockheed  Air 
Terminal's  biggest  airline  customer,  its  total  payments 
for  space  rentals,  landing  fees  and  other  service  charges 
now  exceeding  those  of  United  Air  Lines,  long  the  Bur¬ 
bank  terminal's  top  tenant  among  the  scheduled  carriers. 
It  facilities  at  Burbank  include  a  $200,000  maintenance 
and  overhaul  hangar  which  incorporates  an  engine  over¬ 
haul  and  repair  of  all  accessories  except  instrument.  This 
maintenance  base  comes  under  the  direction  of  A1  Gold¬ 
berg,  formerly  director  of  maintenance  for  The  Flying 
Tiger  Line  and  now  vice-president  of  maintenance  and 
engineering  for  Twentieth  Century  Aircraft,  Inc.,  one  of 
the  companies  in  the  North  American  group.  This  also 
is  the  company  which  purchased  the  two  new  DC-6Bs 
from  the  Douglas  Aircraft  Co.  for  approximately  $2,- 
250,000  for  operation  by  the  North  American  Airlines 
carriers.  James  Fischgrund  is  the  president  of  Twentieth 
Century  Aircraft. 

In  1954,  North  American  averaged  10.8  hours  utilization 
per  day  for  its  DC-4  equipment.  No  deduction  is  made 
for  overhaul  time  in  computing  utilization,  and  North 
American  had  one  15.000  man-hour  major  during  the  year. 
It  uses  one  lump  overhaul  rather  than  requesting  CAA 
for  authorization  to  advance  the  period  from  the  pres¬ 
ently  approved  11,000  hours  to  12,000  hours. 

North  American  employs  the  equalized  check  system 
for  inspection  under  a  program  which  does  not  require 
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an  aircraft  to  be  docked  for  more  than  eight  hours  at 
one  time.  It  has  approval  for  1400  hours  on  the  R2000- 
7ME  engine  which  power  its  DC-4s  and  it  is  now  re¬ 
questing  1500. 

North  American's  excellent  1954  engine  failure  rate  of 
13,009.7  hours  per  failure  is  undoubtedly  attributable  in 
part  to  the  relatively  long  stage  lengths  it  flies,  but  oper¬ 
ating  and  maintenance  practices  also  have  to  be  credited. 

Plug  change  is  at  230  hours  and  at  this  time  North 
American  also  inspects  the  nose  case,  which  the  record 
shows  is  frequently  responsible  for  engine  failures.  After 
900  hours,  inspection  of  the  nose  case  is  stepped  up  to 
every  100  hours  and  an  engine  is  pulled  at  the  slightest 
provocation. 

As  in  the  case  of  its  six  DC-4s,  North  American  will  do 
its  own  maintenance  on  the  new  DC-6Bs  and  has  de¬ 
signed  a  dock  that  is  adjustable  to  fit  both  types  of  air¬ 
craft.  Its  engine  shop  also  is  now  being  set  up  to  handle 
overhaul  on  the  P&W  R2S00-CB17  engines. 

The  marked  change  that  has  taken  place  in  the  domes¬ 
tic  nonsked  picture  is  illustrated  in  other  ways.  None, 
perhaps,  is  more  revealing  than  the  fact  that  North  Am¬ 
erican's  ticket  agents  at  Lockheed  Air  Terminal  have  a 
refund  account  and  can,  and  do,  make  refunds  on  the 
spot.  The  Los  Angeles  Chamber  of  Commerce  hasn’t 
received  a  complaint  concerning  a  nonscheduled  carrier  in 
over  a  year,  according  to  Clyde  Barnett,  manager  of  its 
aviation  department.  It  used  to  be  almost  con- 
6613  stantlv  beseiged  by  aggrieved  passengers.  The 
common  complaint:  inability  to  collect  on  refunds. 

From  another  angle  is  the  report  of  Glen  D.  Wood- 
mansee,  CAA  4th  Region  attorney,  on  the  decrease  in  air 
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safety  violations  committed  by  irregular  carriers.  From 
July  1  through  December  31,  1953,  enforcement  actions 
included  one  operating  certificate  revoked,  one  operating 
certificate  suspended,  one  captain’s  pilot  certificate  re¬ 
voked,  one  copilot’s  certificate  suspended,  civil  penalties 
totaling  $1,475  invoked,  and  two  reprimands  issued.  For 
the  corresponding  six  months  of  1954  there  were  merely 
two  reprimands. 

North  American’s  CAB  troubles  and  its  campaign  for 
a  certificate  of  public  convenience  and  necessity  are  wide¬ 
ly  known  in  the  industry,  and  both  may  be  nearing  a  cli¬ 
max  following  Examiner  William  B.  Cusick’s  recent  rec¬ 
ommendation  that  the  large  irregular  carrie’r  letters  of 
registration  of  the  individual  operating  companies  be  re¬ 
voked.  This  recommendation  was  aimed  at  Twentieth 
Century,  Trans  National,  Trans  American  and  Hemis¬ 
phere,  four  of  the  five  operating  companies  under  whose 
certificates  North  American  currently  is  flying. 

The  examiner's  recommendation,  which  coincidentally 
came  just  a  few  days  after  North  American  took  deliv¬ 
ery  of  its  second  new  DC-6B  from  the  Douglas  Company, 
will  not  deter  North  American’s  principals  from  pursuing 
their  drive  for  a  CAB  certificate.  Said  Secretary  Stan¬ 
ley  W.  Weiss: 

“I  feel  we  have  a  better  chance  for  ultimate  certifi¬ 
cation  in  the  immediate  future  than  at  any  time  in 
the  past.” 

The  reason:  “Certain  people  in  Congress  and  in  some 
government  circles  nowv  realize  the  nonskeds  w*ere 
correct  in  pioneering  air  coach  in  1946.” 

President  Jack  B.  Lewin  declared  “no  stone  will  be  left 
unturned”  to  reverse  the  examiner’s  recommendation. 
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6629  Civil  Aeronautics  Board  Received  April  13,  11 :34 
a.  m.,  1955,  Office  of  the  Chairman. 

Walter  D.  Hansen 

HARDY  Iv.  MACLAY 
Attorney  at  Law 
1317  F  Street,  Northwest 
Washington  4,  D.  C. 

Sterling  3-4040 


April  12,  1955 

Mr.  Ross  Rizlev 
Chairman  of  the  Board 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Re:  In  the  Matter  of  Twentieth  Century  Airlines,  Inc., 

et  al 

Compliance  Proceeding,  Docket  No.  6000. 

Dear  Mr.  Rizlev: 

On  March  25,  1955,  there  was  submitted  to  the  Board, 
on  behalf  of  Respondents  in  the  above  matter,  a  Pro¬ 
posal  for  Settlement.  A  prior  Settlement  Proposal  sub¬ 
mitted  February  19,  1954  was  rejected  by  the  Board  on 
February  26,  1954  on  the  basis  of  an  unfavorable  rec¬ 
ommendation  by  the  Chief  of  the  Board’s  Office  .of  Com¬ 
pliance,  two  minority  members  favoring  a  modified  settle¬ 
ment. 

As  you  are  undoubtedly  aware,  Respondents  in  this 
Compliance  Proceeding,  known  generally  as  North  Ameri¬ 
can  Airlines,  are  applicants  for  certificates  of  public  con¬ 
venience  and  necessity  in  several  major  pending  proceed¬ 
ings. 

In  the  Proposal  for  Settlement  and  Memorandum  in 
Support  Thereof  filed  March  25,  1955,  the  pertinent  facts 
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with  reference  to  this  Compliance  Proceeding  and  the 
various  certificate  proceedings  are  briefly  set  forth.  It 
is  the  purpose  of  this  letter  to  call  your  attention  the 
fact  that  in  our  Memorandum  in  Support  of  the  Pro¬ 
posal  for  Settlement  we  respectfully  requested  that  North 
American  be  granted  a  conference  with  the  Board  at 
which  the  entire  North  American  problem  could  be  dis¬ 
cussed.  I  am  convinced  that  such  a  conference  would  be 
profitable  to  every  one  concerned. 

To  some  extent  because  of  the  history  of  the  North 
American  situation  and  the  very  nature  of  the  problem 
presented,  and  in  great  part  as  a  result  of  the  efforts 
of  those  who  have  always  opposed  North  American’s 
development  of  aircoach  and  its  objective  of  securing 
certification  from  the  Board,  there  has  always  prevailed 
considerable  misinformation  and  misunderstanding 
6630  concerning  North  American.  At  a  conference  we 
could  give  the  Board  members  a  brief  clear-cut  and 
concise  statement  of  the  North  American  situation  and 
we  would  more  than  welcome  the  opportunity  to  answer 
directly  any  and  every  question  which  any  Board  mem¬ 
ber  or  any  staff  member  would  care  to  ask.  If  so  de¬ 
sired  by  the  Board  or  by  you,  we  would  also  welcome  any 
suggestion  that  there  be  present  at  such  conference 
officials  and  department  heads  of  the  organization,  so 
that  any  and  all  questions  can  be  answered  on  the  basis 
of  direct  familiarity  with  the  facts. 

It  is  my  belief  that  the  situation  presented  by  North 
American  is  of  sufficient  importance  to  justify  the  con¬ 
ference  which  we  have  requested. 

Very  truly  vours, 

/s/  Hardy  K.  Maclay 

HARDY  K.  MACLAY 


cc:  Board  Members 
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6636  Civil  Aeronautics  Board,  Received  May  2,  11:12 
a.  m.,  1955,  Office  of  the  Chairman. 

M.  Mark  Riegel 
Walter  D.  Hansen 

HARDY  K.  MACLAY 
Attorney  at  Law 
1317  F  Street,  Northwest 
Washington  4,  D.  C. 


Sterling  3-4040 

April  30,  1955 

The  Honorable  Ross  Rizley,  Chairman 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Re:  North  American  Compliance  Proceeding 
Docket  #6000 

Dear  Mr.  Rizley: 

I  received  from  you  this  morning  your  letter  dated 
April  29  advising  me  of  the  fact  that  the  Board  has 
thus  far  been  unable  to  consider  a  request  for  settlement 
and  for  a  Board  conference,  which  was  tiled  some  time 
ago  in  the  above  matter.  In  this  letter  you  also  state 
that  the  oral  argument  presently  set  for  May  11  will  go 
forward  on  that  date  and  that  any  Board  action  with 
respect  to  settlement  offer  and  request  for  conference  will 
take  plaee  after  that  date. 

It  was  our  belief  when  T  requested  Board  consideration 
of  our  settlement  proposal  and  of  our  request  for  a  con¬ 
ference  that  we  were  reasonably  entitled  to  such  consid¬ 
eration  prior  to  there  being  any  further  steps  taken  in 
the  compliance  proceeding.  As  you  know,  the  settlement 
proposal  and  conference  request  were  filed  on  March  25 
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in  what  would  normally  have  been  ample  time  to  assure 
the  Board  proper  time  to  consider  the  matter  before 
taking  further  steps  in  the  compliance  case.  In  the  nor¬ 
mal  handling  of  the  matter  North  American  would  have 
had  a  Board  decision  on  the  conference  request,  and  had 
the  decision  been  favorable,  North  American  would  have 
had  the  conference.  Had  the  conference  been  held  and 
had  the  Board's  decision  been  favorable  on  the  settlement 
proposal,  the  matter  would  now  have  been  settled  and 
further  steps  in  the  enforcement  proceeding  would  not 
be  necessary.  As  you  state  in  your  letter,  it  is  because  of 
unsually  heavy  press  of  Board  business  that  the  matter 
has  not  been  handled  in  the  usual  way.  Therefore,  it  is 
because  of  this  unusual  press  of  business  that  the  enforce¬ 
ment  proceeding  is  going  forward  without  North  Ameri¬ 
can’s  having  had  the  conference  which  would  normally 
have  been  accorded. 

I  would  like  to  cull  your  attention  to  the  fact  that 
there  is  ample  Board  precedent  for  granting  a  conference 
in  compliance  proceedings  of  this  type,  for  settling  such 
proceedings  and  for  postponing  steps  in  compliance  pro¬ 
ceedings  pending  final  action  on  settlement  proposals.  In 
a  recent  Northeast  compliance  proceeding  there  was  in¬ 
volved  the  sale  of  aircraft  by  Northeast  to  another 
6637  company.  Profits  amounting  to  some  three  hun¬ 
dred  thousand  dollars  properly  belonging  to  North¬ 
east,  a  subsidized  carrier,  inured  to  the  benefit  of  this 
other  company,  the  ownership  of  which  had  not  been 
properly  disclosed  to  the  Board.  A  compliance  proceed¬ 
ing  was  started.  A  conference  was  requested  and  was 
granted.  All  steps  in  the  compliance  proceeding  were 
discontinued.  Settlement  was  thereafter  effected,  and  the 
compliance  proceeding  dismissed.  Reference  to  the 
Board’s  annual  reports  will  disclose  that  many  other  en- 
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forcement  cases  have  been  disposed  of  through  settlement 
proceedings. 

We  do  not  wish  to  burden  you  with  old  controversies, 
but  I  should  like  to  point  out  that  the  problem  here  pre¬ 
sented  would  not  have  arisen  but  for  the  fact  that  this 
compliance  proceeding  was  expedited  out  of  its  proper 
place  on  the  Board's  docket,  ahead  of  the  New  York- 
Chicago  service  case  in  which  North  American  seeks  cer¬ 
tificated  authority.  This  matter  of  what  we  believe  to 
have  been  improper  handling  of  the  Board’s  docket  was 
raised  and  acted  on  by  the  Board  and  was  the  subject 
matter  .of  a  court  proceeding.  Board  action  was  orig¬ 
inally  tied  2  to  2  on  the  question.  On  reconsideration  it 
was  2  to  1,  one  member  present  declining  to  participate. 

The  requested  informal  conference  presents  the  Board 
with  its  only  opportunity  for  being  fully  advised  on  the 
entire  North  American  situation  prior  to  the  Board’s  con¬ 
sideration  of  the  compliance  proceeding.  While  post¬ 
ponement  of  the  oral  argument  now  set  for  May  11  would 
be  a  reasonable  method  of  handling  the  problem  pre¬ 
sented,  we  make  no  such  request.  It  is  respectfully  re¬ 
quested,  however,  that  the  conference  be  set  for  May  9, 
which  is  understood  to  be  the  date  on  which  you  expect 
to  return  to  Washington. 

Sincerely, 

/s/  HARDY  K.  MACLAY 
Hardy  Iv.  Maclay 

IICM  :mcq 

cc:  Joseph  P.  Adams,  Vice  Chairman 
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6758  Civil  Aeronautics  Board,  Received  May  16,  2:05 
p.  m.,  1955,  Office  of  the  Chairman. 

Walter  D.  Hansen 

HARDY  K.  MACLAY 
Attorney  at  Law 
1317  F  Street,  Northwest 
Washington  4,  D.  C. 

Sterling  3-4040 
May  13,  1955 

Mr.  Ross  Rizley,  Chairman 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Re:  Docket  No.  6000 — North  American 
Compliance  Proceeding 

Dear  Mr.  Rizley: 


i 

i 


It  is  the  purpose  of  this  letter  to  renew  the  request  of 
the  North  American  Airlines  Group  for  a  conference  with 
the  Board  in  connection  with  the  above  pending  matter. 
We  requested  such  a  conference  in  our  Proposal  for  Set¬ 
tlement  and  Memorandum  in  Support  Thereof  filed  with 
the  Board  on  March  25,  1955.  The  Board,  as  set  forth 
in  your  letter  of  April  29  and  a  letter  dated  May  4th 
over  the  signature  of  the  Acting  Chairman,  deferred  j 
consideration  of  our  request  for  conference  and  settle-  j 
ment.  proposal.  In  the  meantime,  as  you  know,  oral  argu-  I 
ment  has  been  heard  in  the  matter  which  is  now  sub-  j 
mitted  for  Board  decision. 


As  I  pointed  out  in  my  letter  to  you  of  April  30,  there  j 
is  ample  precedent  for  such  a  conference.  As  I  also  ; 
pointed  out  in  that  letter,  the  problem  here  presented  j 
was  greatly  contributed  to  by  the  fact  that  the  Board,  j 
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prior  to  your  assuming  its  Chairmanship,  switched  the 
order  of  two  cases  on  its  docket  in  such  a  way  as  to 
expedite  this  Compliance  Proceeding  ahead  of  the  New 
York-Chicago  Service  Case  in  which  the  North  American 
Group  seeks  certification. 

I  would  very  much  appreciate  your  considering  our 
request  for  conference  and  in  the  event  the  Board  deter¬ 
mines  that  we  should  be  accorded  the  privilege  of  con¬ 
ference,  I  would  appreciate  your  office  contacting  me  so 
that  we  can  be  sure  and  set  a  date  which  will  be  satis- 

factorv  for  everyone. 

•  « 

Respectfully  submitted, 

/s/  HARDY  K.  MACLAY 
Hardy  K.  Maclay 

6761  Civil  Aeronautics  Board,  Received  June  27,  4:15 
p.  m.,  1955,  Office  of  the  Chairman. 

Walter  D.  Hansen 

HARDY  Iv.  MACLAY 
Attorney  at  Law 
1317  F  Street,  Northwest 
Washington  4.  D.  C. 

Sterling  3-4040 
June  24,  1955 

Mr.  Ross  Rizley,  Chairman 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Re:  Docket  No.  6000,  North  American 
Compliance  Proceeding 

Dear  Mr.  Rizlev: 

As  you  know,  there  is  pending  before  your  Board,  as 
part  of  a  settlement  proposal,  a  request  by  the  North 
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American  Airlines  Group  for  a  conference  with  the  Board. 
My  last  letter  to  you  on  this  matter  is  dated  May  13, 
1955.  With  reference  to  our  Settlement  Proposal  and 
Request  for  Conference,  it  has  occurred  to  me  that  it 
might  be  advisable  to  make  it  clear  to  the  Board  members 
that  matter  which  might  be  covered  at  a  conference 
would  not  be  the  same  as  matters  covered  in  the  recent 
oral  argument  before  the  Board.  In  that  oral  argument 
the  question  before  the  Board  was  whether  there  had  been 
violations  as  alleged  and  if  so,  whether  the  Board  should 
revoke  North  American’s  operating  authority. 

.A  conference  with  the  Board  would  encompass  much 
more.  Its  purpose  would  be  to  consider  the  entire  North 
American  problem  from  all  sides,  to  discuss  and  consider 
North  American’s  pending  Settlement  Proposal,  includ¬ 
ing  possible  modifications  of  that  Proposal.  There  would 
presumably  be  discussed  at  such  conference  problems  in¬ 
herent  in  the  North  American  situation,  having  important 
public  interest  aspects.  Such  problems  were  not  open  for 
discussion  or  consideration  and  could  not  be  discussed  or 
considered  at  the  recent  oral  argument. 

Reference  to  earlier  Settlement  Proposals  of  North 
American  and  Board  actions  on  such  proposals  1  will  dis¬ 
close  much  of  the  factual  material  which  would  be  per¬ 
tinent  to  any  settlement  discussion.  They  will  also  dis¬ 
close  that  settlement  proposals  heretofore  acted  on  by 
the  Board  have  been  rejected,  with  two  Board  members 
disagreeing  and  suggesting  acceptance  of  a  modified  set¬ 
tlement. 

North  American  would  be  willing  to  accept  a  settle¬ 
ment  comparable  to  the  one  suggested  by  the  two  dis- 


1  See  North  American's  Proposal  for  Settlement  dated  March 
25,  1955  and  footnote  1  in  the  Memorandum  in  Support  of  that 
Proposal. 
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agreeing  Board  members.2  In  fact,  the  proposal  which 
would  apparently  be  acceptable  to  the  minority  Board 
members  was  proposed  to  the  Board  in  a  Petition  of  the 
Aireoach  ’Transport  Association  in  Docket  No.  6357  on 
behalf  of  its  members.  The  North  American  carriers  are 
all  members  of  that  Association. 

6762  I  would  like  to  point  out  that  the  Board  by  its 
Regulation  Serial  No.  3S9  dated  May  5,  1947  solved 
the  problem  of  the  entire  non-scheduled  freight  industry 
in  precisely  the  same  manner  as  is  now  urged  by  North 
American  as  a  means  of  settling  the  North  American 
problem.  At  that  time  the  irregular  cargo  carriers  were 
operating  in  excess  of  their  proper  authority.  The  Board 
recognized  that  such  operations  were  essential  to  eco¬ 
nomic  survival  and  recognized,  too,  that  the  public  inter¬ 
est  was  benefited  by  their  operations.  It  adopted  a  reg¬ 
ulation  permitting  them  to  operate  regularly  and  fre¬ 
quently  until  the  Board  should  act  on  their  pending  cer¬ 
tificate  applications.  In  that  regulation  the  Board  made 
the  following  findings: 

“1.  Although  the  carriage  of  passengers  and  par¬ 
cels  (express)  has  long  been  performed  by  the  cer¬ 
tificated  air  carriers,  the  carriage  of  property  in  air¬ 
craft  specially  adapted  or  used  solely  for  that  pur¬ 
pose,  and  by  companies  devoting  all  or  a  major  por¬ 
tion  of  their  efforts  to  the  solicitation  and  carriage 
of  property  constitutes  a  new  and  developing  busi¬ 
ness.  Such  carriage  of  property  by  air  is  in  the 
public  interest,  meets  a  public  need,  and  although 
still  in  its  infancy  is  likely  to  become  an  industry 
utilizing  new  methods  and  techniques  which  will  de- 


2  See  letter  dated  February  26,  1954  over  the  signature  of  Chair¬ 
man  Gurney  rejecting  North  American’s  Proposal  for  Settlement 
dated  February  19,  1954  and  similar  letter  dated  March  9,  1954 
rejecting  North  American’s  Request  for  Reconsideration  dated 
March  5,  1954. 
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velop  only  with  time,  experience  and  opportunity  for 
experimentation.  The  need  and  the  opportunity  can¬ 
not  be  adequately  met  by  confining  such  carriers  of 
property,  which  at  the  present  time  do  not  hold 
certificates  of  public  convenience  and  necessity  to  the 
irregular  operations  which  they  have  heretofore ‘con¬ 
ducted  or  may  hereafter  conduct  pursuant  to  section 
292.1  of  the  Economic  Regulations,  or  which  they  may 
continue  to  conduct  on  a  non-common  carrier  basis. 

“2.  Because  of  the  inability  of  non-certificated  air 
carriers  to  carry  sufficient  volume  of  cargo  on  an 
irregular  common  carrier  basis  or  to  build  up  an 
economically  balanced  operation  in  the  case  of  non¬ 
common  carrier  operations,  many  of  such  carriers  of 
property  by  air,  operating  in  interstate  and/or  over¬ 
seas  air  transportation  may  be  required,  for  financial 
reasons,  to  terminate  operations  if  they  are  required 
to  continue  to  operate  only  upon  an  irregular  or 
non-common  carrier  basis. 

“3.  At  the  present  time  applications  are  pending 
before  the  Board  in  which  for  the  first  time  the  Board 
will  be  called  upon  to  determine  issues  of  public 
convenience  and  necessity  relating  to  authorization 
to  engage  in  the  air  transportation  of  property  only 
in  interstate  and/or  overseas  air  transportation. 
Certain  of  these  applications  are  already  consoli¬ 
dated  in  pending  proceedings  which  are  in  various 
stages  of  adjudication,  but  it  appears  that  in  no  case 
will  the  Board  be  able  to  dispose  finally  of  such  is¬ 
sues  for  some  time.  During  this  interim  period  it 
would  not  be  in  the  public  interest  to  terminate  or 
curtail  such  services  and  thereby  lose  the  benefit  of 
the  experience  being  obtained  in  this  new  field  of  air 
cargo;  and  the  probability  of  dissipation  of  the  op¬ 
erating  staff  and  experience  of  such  carriers,  inter¬ 
ruption  of  operations,  loss  of  revenues  and  probable 
loss  of  part  of  their  capital  funds  during  the  afore¬ 
said  interim  period  constitute  unusual  circumstances 
affecting  the  operations  of  such  carriers  and  would 
impose  an  undue  burden  on  such  carriers.” 
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6763  Thereafter  the  Board  decided  all  pending  cer¬ 
tificate  cases,  granted  certificates  in  some  instances 
and  the  entire  problem  impelled  by  the  post  war  irreg¬ 
ular  carriers  operating  in  the  freight  field  was  satisfac¬ 
torily  settled  to  the  benefit  of  the  industry,  the  public 
and  the  Board. 

The  development  of  aircoach,  principally  by  the  North 
American  Group,  has  been  fully  as  important  from  the 
public  interest  standpoint  as  has  the  development  of 
freight.  North  American  asks  the  same  treatment  that 
was  given  to  the  cargo  carriers,  namely  that  it  be  per¬ 
mitted  to  operate  until  the  Board  decides  its  certificate 
cases.  It  should  be  pointed  out  that  at  the  present  time 
it  is  believed  that  the  only  certificate  applications  of  ir¬ 
regular  carriers  now  pending  before  the  Board  are  those 
of  the  North  American  Group.  This,  of  course,  makes 
the  Board's  problem  easier  than  the  one  it  satisfactorily 
faced  and  solved  with  respect  to  the  freight  carriers  in 
1947. 

I  sincerely  urge  that  the  Board  give  serious  considera¬ 
tion  to  North  American’s  Settlement  Proposal  and  I  again 
ask  that  the  Board  grant  North  American  a  conference 
at  which  the  entire  North  American  problem  can  be  dis¬ 
cussed  and  in  all  likelihood  solved  to  the  satisfaction  of 
everyone  concerned. 

Yours  very  truly, 

/s/  HARDY  K.  MACLAY 
Hardv  I\.  Maclav 
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6770  CONFIDENTIAL 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

*  In  the  Matter  of 

TWENTIETH  CENTURY  AIRLINES,  et.  al. 

Compliance  Proceeding 
Docket  No.  6000 

Motion  to  Disqualify  Board  Member  Harmar  Denny 
From  Participation  in  This  Proceeding 

Respondents  herein  move  that  the  Civil  Aeronautics 
Board  disqualify  Member  Harmar  Denny  from  further 
participation  in  this  proceeding.  In  support  of  this  Mo¬ 
tion  there  is  attached  hereto  an  affidavit.  In  further  sup¬ 
port  of  this  Motion  Respondents  state  as  follows: 

6771  I  That  in  this  proceeding  all  formal  steps  prior 
to  Board  decision  have  been  completed  and  that 

this  matter  now  stands  submitted  to  the  Board  for  such 
decision. 

II  The  Civil  Aeronautics  Board  is  a  quasi-judicial 
body  and  in  discussing  and  considering  the  issues  and 
questions  raised  in  this  proceeding  and  in  reaching  a  de¬ 
cision  herein  it  must  act  in  its  quasi-judicial  capacity. 

III  Respondents  are  entitled  under  the  Civil  Aeronau¬ 
tics  Act  and  under  the  Constitution  to  a  fair  and  impar¬ 
tial  hearing  in  this  proceeding.  Such  hearing  includes 
discussion,  consideration  and  judicial  determination  of 
the  issues  raised  in  this  proceeding,  by  a  Board  com¬ 
posed  of  members,  all  of  whom  are  judicially  qualified  t.o 
discuss,  consider,  hear  and  determine  such  issues  impar- 
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tially,  without  prejurice  and  solely  on  the  basis  of  the 
record  in  this  proceeding. 

IV  On  the  basis  of  the  affidavit  attached  hereto,  and 
of  facts  and  information  known  to  the  Board,  Harmar 
Denny  is  biased  and  prejudiced  against  these  Respond¬ 
ents  and  is  not  judicially  competent,  capable  or  qualified 
to  discuss  as  a  Board  Member,  or  to  consider  or  decide 
any  question  or  issue  presented  for  Board  decision  in 
this  proceeding. 

V  Participation  by  Board  Member  Harmar  Denny  to 
any  extent  what-so-ever,  either  in  Board  discussion  of  this 
matter  or  any  phase  thereof  or  in  Board  consideration 
of  this  matter  or  any  phase  thereof  or  in  Board  decisions 
on  any  question  or  issue  in  this  proceeding  will  constitute 
a  denial  of  the  fair  and  impartial  hearing  to  which  the 
Respondents  are  entitled  under  the  Civil  Aeronautics  Act 
and  under  the  Constitution  of  the  United  States. 

VI  Participation  by  said  Board  Member  Harmar 
Denny  in  Board  discussion,  consideration  and  decision  of 
this  case  or  of  any  issue  or  question  presented  in  this 

case  will  render  such  Board  decision  void. 

6772  VII  The  Board  has  the  authority  and  the  duty 

•to  disqualify  one  of  its  members  upon  a  proper 
showing  .of  bias  or  prejudice  or  on  the  Board’s  knowledge 
that  such  member  is  not  properly  qualified  to  act  judi¬ 
cially  and  competently  and  without  bias  or  prejudice  in 
discussing,  considering  or  deciding  issues  in  any  proceed¬ 
ing  before  the  Board.  On  the  basis  of  the  attached  affi¬ 
davit  and  on  the  basis  of  other  facts  and  statements  made 
by  Member  Denny  in  the  presence  of  other  Board  Mem¬ 
bers,  it  is  the  Board’s  legal  duty  to  disqualify  him  from 
any  further  participation  in  this  proceeding. 
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VIII  In  support  of  this  Motion,  Respondents  rely  on 
Colonial  Airlines,  Inc.  Motions  9/ CAB/273  (March  30, 
1948)  and  cases  therein  cited. 

IX  Further  affidavits  in  support  of  this  Motion  will 
he  filed  within  six  days. 

X  Respondents  request  a  hearing  before  an  Examiner 
of  the  Board  with  the  right  to  call  Board  employees  and 
others  as  witnesses.  To  establish,  inter  alia  the  truth  of 
the  matter  alleged  in  the  attached  affidavit  on  information 
and  belief,  particularly  such  matter  as  is  alleged  to  have 
occurred  in  meetings  of  the  Civil  Aeronautics  Board  at 
which  Respondents  and  members  of  the  public  could  not 
be  present. 

WHEREFORE  Respondents  move  that  the  Board  dis¬ 
qualify  Member  Harmar  Denny  from  any  further  partici¬ 
pation  in  this  proceeding. 

Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
1317  F  Street  N.  W. 
Washington  4,  D.  C. 


i 
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BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

In  the  Matter  of 

TWENTIETH  CENTURY  AIRLINES,  INC.,  et.  al. 

Compliance  Proceeding 
Docket  No.  6000 

Affidavit 

Laurance  G.  Henderson,  being  first  duly  sworn  on  oath, 
deposes  and  says : 

1.  That  he  is  and  has  been  since  approximately  Janu¬ 
ary  12,  1954,  employed  by  the  Respondents  in  this  pro¬ 
ceeding. 

2.  That  on  or  about  Thursday,  February  11,  1954,  hav¬ 
ing  previously  made  an  appointment  with  Colonel  Harmar 
Denny,  then  and  now  a  member  of  the  Civil  Aeronautics 
Board,  Affiant  had  a  conference  with  Colonel  Dennv  in 
his  office  in  the  Commerce  Building  in  Washington,  D.  C. 
at  approximately  2:30  P.M.  It  was  the  Affiant’s  purpose 
at  this  meeting  to  discuss  some  of  the  problems  facing 
Respondents.  Affiant  outlined  some  of  the  accomplish¬ 
ments  of  the  North  American  Airlines  group,  Respond¬ 
ents  in  this  proceeding,  in  the  field  of  air  transportation, 
referring  particularly  to  the  economic  characteristics  of 
air  transportation  and  to  North  American’s  policy  which 
favored  low  cost  coach-type  service.  Colonel  Denny  said: 
“The  basic  problem  in  the  North  American  case  has  noth¬ 
ing  to  do  with  economics.  The  problem  is  one  of  safety.” 
TTe  said:  “I  have  been  told  by  people  from  the  Civil 
Aeronautics  Administration  that  you  don’t  have  to  go 
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outside  the  cockpit  of  a  North  American  plane  to 
6774  find  hundreds  of  safety  violations.”  The  Affiant 

indicated  surprise  at  this  statement  and  advised 
Colonel  Dennv  of  the  excellent  safetv  record  that  he  un- 
derstood  North  American  had.  Colonel  Denny  said:  “The 
fact  that  they  have  not  had  an  accident  is  only  an  acci¬ 
dent.”  The  meeting  thereupon  ended.  The  Affiant  left 
Colonel  Denny’s  office  and  on  the  following  morning  he 
visited  the  office  of  the  General  Counsel  of  the  Civil  Aero¬ 
nautics  Administration.  He  talked  with  Mr.  Schneider  of 
the  General  Counsel’s  staff  and  requested  that  he  be  fur¬ 
nished  with  a  full  report  of  any  accidents  or  safety  viola¬ 
tions  involving  any  of  the  carriers  in  the  North  American 
Airlines  group,  Respondents  in  this  proceeding.  Mr. 
Schneider  thereupon  produced  official  files  in  his  custody 
on  each  of  the  aforementioned  carriers.  Mr.  Schneider 
and  the  Affiant  went  over  these  files  together  and  found 
that  the  records  disclosed  no  violations  of  anv  safetv  reg- 
ulations  by  any  of  the  carriers  while  operating  in  the 
North  American  group.  Furthermore,  there  was  no  rec¬ 
ord  of  any  accident  by  any  of  the  carriers  at  any  time. 

The  Affiant  then  requested  Mr.  Schneider  to  furnish  a 
letter  from  the  General  Counsel  of  the  Civil  Aeronautics 
Administration  setting  forth  the  facts  with  respect  to  the 
safety  record  of  the  Respondent  carriers.  The  attached 
letter,  dated  February  12,  1954,  was  thereafter  furnished 
to  Affiant.  Thereafter  Affiant  arranged  an  appointment 
with  Colonel  Denny,  and  on  or  about  Tuesday,  February 
16,  1954,  proceeded  to  Colonel  Denny’s  office  accompanied 
by  Hardy  Iv.  Maclay,  Counsel  for  Respondents,  Senator 
Joseph  P.  O’Mahonev,  then  associate  Counsel  for  Re¬ 
spondents  and  Stanley  Weiss,  one  of  the  Respondents.  A 
meeting  was  held  with  Colonel  Denny.  After  discussing 
some  of  the  broad  problems  facing  Respondents,  Affiant 
reminded  Colonel  Denny  of  his  earlier  conversation  in 
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which  he  had  referred  to  the  problem  of  safety.  Affiant 
stated :  “You  mentioned  at  our  last  conversation  that  you 
had  some  concern  about  the  matter  of  safety  in  connection 
with  North  American,  and  I  have  checked  this  matter 
very  carefully  with  the  Civil  Aeronautics  Administration, 
and  they  have  given  me  this  letter  which  I  want  you  to 
have.  It  indicates  that  the  members  .of  the  North  Ameri¬ 
can  group  have  had  no  safety  violations.”  Colonel 
6775  Denny  expressed  complete  surprise  and  said  that 
he  never  meant  to  imply  that  there  was  any  ques¬ 
tion  of  safety  on  North  American’s  part  and  to  the  best 
of  his  knowledge  he  understood  it  was  a  perfectly  safe 
operation.  Affiant  said  that  perhaps  he  had  misinter¬ 
preted  his  comments  but  that  he  had  understood  Colonel 
Denny  to  say:  “You  don’t  even  have  to  go  outside  of  the 
cockpit  of  a  North  American  plane  to  find  hundreds  of 
safety  violations.”  Affiant  stated  that  because  of  this 
statement  he  had  gone  to  the  Civil  Aeronautics  Adminis¬ 
tration  to  check  this  point  in  order  to  give  Colonel  Denny 
the  true  facts.  Colonel  Denny  vehemently  denied  ever 
haring  made  anv  such  statement  and  said  that  the  Affiant 
must  have  misunderstood  him. 

The  Affiant  then  showed  Colonel  Denny  the  letter  from 
the  Civil  Aeronautics  Administration.  Colonel  Denny 
said  he  would  be  glad  to  have  it  for  his  records,  and  the 
Affiant  left  a  photostatic  copy  of  the  letter  with  Colonel 
Denny.  Later  in  the  conversation  Colonel  Denny  again 
stated  that  he  knew  that  there  was  no  question  of  safety 
involved  in  the  operation  of  Despondent  carriers  and  that 
he  knew  'that  they  had  an  excellent  safety  record  but  that 
he  was  also  very  glad  to  have  a  letter  from  the  Civil 
Aeronautics  Administration  confirming  this  impression. 

3.  On  information  and  belief,  that  on  or  about  the  first 
week  in  March,  1954,  Colonel  Denny  told  a  member  of  the 
Congress  of  the  United  States,  when  questioned  with  re- 


z 


< 


► 


* 

r 


3441 

(Tr.  6776) 

spect  to  the  pending  North  American  enforcement  case, 
that:  '‘the  primary  question  concerning  the  North  Ameri¬ 
can  matter  is  one  of  safety.” 

Further,  on  information  and  belief,  that  during  the  last 
week  of  March,  1954,  Colonel  Denny,  when  questioned  by 
another  person  making  inquiry  with  respect  to  the  North 
American  enforcement  proceeding,  stated:  “You  don’t 
even  have  to  go  outside  of  the  cockpit  of  a  North  Ameri¬ 
can  plane  to  find  hundreds  of  safety  violations.” 

4.  On  information  and  belief,  that  at  a  later  date  in  a 
meeting  of  the  Civil  Aeronautics  Board  at  which  there 
was  discussed  and  considered  a  matter  involving  Respond¬ 
ents  in  this  proceeding,  Colonel  Denny  made  the 

6776  statement  in  the  presence  of  the  other  Board  mem¬ 
bers  and  several  members  of  the  staff  of  the  Civil 
Aeronautics  Board:  “You  don’t  have  to  get  outside  of  the 
cockpit  of  a  North  American  plane  to  find  a  hundred 
safety  violations.”  That  one  member  of  the  Civil  Aero- 
nautics  Board  thereupon  stated  his  opinion  that  North 
American’s  operation  was  safe  and  that  it  complied  with 
all  applicable  safety  requirements  and  that  this  was  gen- 

erallv  known  to  be  true.  This  member  of  the  Board 
* 

thereupon  left  the  Board  meeting  and  shortly  thereafter 
returned  with  a  copy  of  the  letter  dated  February  12, 
1954  over  the  signature  of  the  General  Counsel  of  the 
Civil  Aeronautics  Administration  which  letter  is  referred 
to  in  paragraph  2  above  and  is  attached  hereto  as  an 
exhibit.  This  letter  was  thereupon  read  or  shown  to  Col¬ 
onel  Denny  and  other  Board  members. 

5.  On  information  and  belief,  that  during  the  month 
of  March,  1954,  Stanley  Weiss,  one  of  the  Respondents  in 
this  proceeding,  made  an  appointment  with  Colonel  Denny 
and  thereafter  had  a  meeting  with  Colonel  Denny  in  his 
office  in  the  Commerce  Building.  Mr.  Weiss  talked  with 
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Colonel  Denny  concerning  Respondents  in  this  case  and 
the  position  ol‘  the  North  American  group  in  air  transpor¬ 
tation.  Colonel  Denny  stated  to  Mr.  Weiss  that  when  the 
North  American  carriers  had  started  operations  the  Board 
had  helped  them  because  they  were  owned  by  veterans 
and  the  Board  had  to  help  these  veterans.  Mr.  Weiss 
then  stated :  “Well,  Colonel  Denny,  I  am  the  same  person 
I  was  when  I  started  these  operations.  Do  you  mean 
that  I  am  not  the  same  veteran  that  I  was  when  the  Re¬ 
spondents  in  this  case  started  operating?”  Colonel  Denny 
then  stated:  “Although  veterans  were  originally  the  ones 
who  started  these  operations,  gangsters  have  taken  over 
the  operations  and  they  have  to  be  put  out  of  business.” 
Mr.  Weiss  again  said:  “Do  you  mean  that  I  am  not  the 
same  veteran  that  I  was  when  these  operations  were 
started?”  Colonel  Denny  thereupon  got  up  from  his  desk 
and  went  out  through  the  door  of  his  inner  office  stating 
that  he  had  to  leave  now  and  went  out  into  the  corridor 
of  the  Commerce  Building  leaving  Mr.  Weiss  sitting  at 
his  desk.  During  this  conversation  Colonel  Denny  stated: 
“You  don’t  have  to  get  out  of  the  cockpit  of  a  North 
American  plane  to  see  a  hundred  safety  violations.”  Mr. 
Weiss  replied,  “Who  told  you  that?  We  gave  you  a  letter 
just  a  little  while  ago  from  the  Civil  Aeronautics 
6777  Administration  which  states  the  facts  to  be  that 
there  are  no  violations  against  the  North  American 
carriers.” 

6.  On  information  and  belief,  sometime  during  May, 
1 955,  a  question  raised  in  this  proceeding  for  Board  con¬ 
sideration  was  being  discussed  and  considered  in  a  Board 
meeting.  At  this  meeting  Colonel  Denny  stated  that  Re¬ 
spondents  were  “crooks  and  characters.” 

7.  On  information  and  belief,  that  on  or  about  June  16, 
1955,  Colonel  Denny  had  occasion  to  meet  one  Lucille 
Binus,  formerly  a  secretary  of  TTardv  K.  Maclay,  Counsel 
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for  Respondent.  Upon  being  advised  that  Lucille  Binus 
had  at  one  time  been  employed  by  Mr.  Maclay,  Colonel 
Denny  said,  “I  know  Hardy  Maclay.  He  is  a  fine  lawyer 
and  it  is  too  bad  that  he  is  on  the  wrong  side.” 

8.  That  Affiant  is  familiar  with  the  air  transportation 
operation  of  Respondents;  that  Affiant  knows  personally 
the  individual  Respondents  and  substantially  all  executive 
personnel  of  Respondent  companies;  that  Respondent’s 
operations  are  conducted  in  accordance  with  industry  and 
Government  approved  maintenance  and  safety  rules,  reg¬ 
ulations  and  standards.  That  the  record  of  Respondent’s 
operations  from  a  maintenance,  operational  and  safety 
standpoint  is  excellent ;  that  any  statement  indicating  that 
Respondent’s  operations  are  unsafe  or  that  they  are  con¬ 
ducted  in  any  way  other  than  in  accordance  with  industry 
and  Government  accepted  and  approved  maintenance  and 
safety  standards  is  false;  that  neither  Respondent  indi¬ 
viduals  nor  any  one  associated  with  Respondent  is  a 
“character,”  “crook,”  “gangster,”  nor  so  far  as  is  known 
to  this  Affiant  is  any  such  Respondent  individual  or  asso¬ 
ciate  other  than  a  person  of  good  reputation;  that  there 
is  no  question  of  safety  involved  in  this  proceeding  or  in 
any  other  proceeding  regarding  Respondents. 

/s/  Laurance  G.  Henderson 
(SEAL)  Laurance  G.  Henderson 

District  of  Columbia  )ss 

Subscribed  and  sworn  to  before  me  this  1st  day  of  July, 
1955. 

/s/  Frieda  K.  Hauck 
Notary  Public 

My  Commission  Expires  Ma'r.  31,  1957. 


1444 

(Tr.  677S) 

6778  DEPARTMENT  OF  COMMERCE 

CIVIL  AERONAUTICS  ADMINISTRATION 

Washington  25 


Feb  12  1954 

Mr.  Lawrence  G.  Henderson 
Room  1190 

National  Press  Building 
Washington,  D.  C. 

Dear  Mr.  Henderson: 


This  is  with  reference  to  your  conference  this  momin 
with  Mr.  Schneider  of  my  staff  concerning  Trans  Ameri¬ 
can  Airways,  Inc.,  Twentieth  Century  Airlines,  Inc., 
North  American  Airlines,  Hemisphere  Air  Transport,  and 
Trans  National  Airlines,  Inc. 

Tou  are  informed  that  according  to  our  records  here  in 
Washington,  there  have  been  no  reported  safety  viola¬ 
tions  with  respect  to  these  companies  since  January  1, 
1952. 


Very  truly  yours, 

/s/  Robert  P.  Boyle 
Robert  P.  Boyle 
General  Counsel 


to. 
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6782  UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Served:  Jul  1  1955 


DOCKET  NO.  6000 

COMPLIANCE  PROCEEDING 
TWENTIETH  CENTURY  AIR  LINES,  INC.,  ET  AL. 


Decided:  July  1,  1955 

Letters  of  registration  as  large  irregular  carriers  held  by 
Twentieth  Century  Air  Lines,  Trans  National  Air¬ 
lines,  Trans  American  Airways,  and  Jacob  Freed 
Adelman,  d.b.a.  Hemisphere  Air  Transport,  ordered 
revoked  for  knowing  and  wilful  violations  of  sections 
401(a)  and  408  of  the  Act  and  Parts  242  and  291  of 
the  Economic  Regulations;  respondent  carriers  or¬ 
dered  to  cease  and  desist  from  engaging  in  air  trans¬ 
portation  and  from  violating  the  provisions  of  section 
408  of  the  Act. 

Respondents  Weiss,  Fischgrund,  Lewin  and  Hart  individ¬ 
ually,  and  as  partners  in  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Co.,  California  Aircraft 
Co.,  and  Standard  Airmotive  Co.,  and  respondent 
North  American  Aircoach  System,  Inc.,  ordered  to 
cease  and  desist  from  violating  sections  401(a)  and 
40S  of  the  Act. 

Respondents  Weiss,  Fischgrund,  Lewin  and  Hart  found 
to  have  acquired  control  of  respondents  Twentieth 
Century  Air  Lines,  Trans  National  Airlines,  Trans 
American  Airways  and  Jacob  Freed  Adelman,  d.b.a. 
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Hemisphere  Air  Transport,  in  violation  of  section 
40S(a)(5)  of  the  Act. 

Found  that  respondents  Weiss,  Fischgrund,  Lewin  and 
Hart  and  respondents  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways, 
Jacob  Freed  Adelman,  d.b.a.  Hemisphere  Air  Trans¬ 
port,  and  respondent  North  American  Aircoach  Sys¬ 
tem,  consolidated  and  merged  their  properties  into 
one  person  for  the  ownership,  management  or  opera¬ 
tion  of  properties  theretofore  held  in  separate  owner¬ 
ship,  in  violation  of  section  408(a)(1)  of  the  Act. 

Held  that  respondents,  through  their  combined  activities, 
constituted  a  single  integrated  air  carrier  which  oper¬ 
ated  as  a  partnership  or  joint  venture  and  which  en¬ 
gaged  in  regular  air  transportation,  without  a  cer¬ 
tificate  of  public  convenience  and  necessity,  or  other 
appropriate  operating  authority,  all  in  violation  of 
section  401(a)  of  the  Act. 

67S3  Found  that  respondents  Twentieth  Century  Air 
Lines,  Trans  National  Airlines,  Trans  American 
Airways,  and  Jacob  Freed  Adelman,  d.b.a.  Hemis¬ 
phere  Air  Transport,  both  individually  and  collec¬ 
tively,  held  out  and  operated  a  frequent  and  regular 
air  transportation  service  in  violation  of  section 
401(a)  of  the  Act  and  Part  291  of  the  Economic  Reg¬ 
ulations. 

Respondents  Twentieth  Century  Air  Lines,  Trans  Na¬ 
tional  Airlines,  Trans  American  Airways  and  Jacob 
Freed  Adelman,  d.b.a.  Hemisphere  Air  Transport, 
found  to  have  regularly  provided  air  transportation 
to  persons  who  have  not  been  sold  tickets  in  accord¬ 
ance  with  the  prescribed  regulations  and  who  have 
purchased  transportation  from  ticket  agents  with 
whom  the  carriers  had  no  written  agreements,  and 
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which  agreements,  if  any,  were  not  filed  with  the 
Board,  all  in  violation  of  Part  291  and  section  242.5 
(a)(3)  of  the  Economic  Regulations  and  section  401 
(a)  of  the  Act. 

Respondents’  violations  found  to  have  been  “knowing  and 
wilful”  as  charged  in  the  complaint  and  as  contem¬ 
plated  by  Section  9(b)  of  the  Administrative  Proce¬ 
dure  Act. 

Complaint  held  sufficient  to  charge  that  respondent  car¬ 
riers  individually  violated  Part  291  of  the  Economic 
Regulations  and  section  401(a)  of  the  Act. 

Respondents  Weiss,  Fischgrund,  Lewin  and  Hart  found 
to  have  engaged  directly  in  air  transportation,  it  ap¬ 
pearing  that  they  actually  furnished  the  transporta¬ 
tion  through  their  own  instrumentalities  and  did  not 
merely  undertake  responsibility  to  see  that  the  trans¬ 
portation  would  be  provided  by  others,  as  in  the  case 
of  a  freight  forwarder  or  express  company. 

Held  with  respect  to  Interpretation  Xo.  1  of  Part  291  of 
the  Economic  Regulations  that  (a)  it  did  not  cause 
any  diminution  or  modification  whatsoever  in  the 
degree  of  regularity  of  operations  theretofore  per¬ 
mitted  under  the  regulation,  (b)  paragraph  8  of  In¬ 
terpretation  Xo.  1  prohibiting  combined  operations 
and  the  use  of  a  common  ticket  agent  for  such  pur¬ 
poses  imposed  no  new  requirement,  but  simply 
pointed  out  that  a  group  of  carriers  could  not  legally 
do  what  was  prohibited  if  done  by  each  or  any  one 
of  them,  and  (c)  the  complaint  herein  does  not  allege 
any  violation  of  Interpretation  Xo.  1  as  such. 

Held  that  the  ticketing  and  ticket  agency  provisions  in 
the  December  1949  amendment  to  Part  291  of  the 
Economic  Regulations  were  rule-making  in  nature, 
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and  clearly  valid  as  an  exercise  of  the  Board’s  pow¬ 
ers  under  sections  41G  and  205  of  the  Act. 

67S4  Held  that  the  December  1949  amendment  to  Part 
291  of  the  Economic  Regulations,  expressly  pro¬ 
hibiting  combined  operations,  did  not  effect  a  change 
in  respondent  carriers’  “licenses”  or  require  an  ad¬ 
judicatory  hearing  prior  to  its  promulgation. 

Regulations  touching  upon  permissible  practices  of  large 
irregular  carriers  with  respect  to  ticketing,  ticket 
agents,  and  combined  operations  held  not  to  restrict 
the  fundamental  operating  authority  of  such  carriers 
embraced  in  their  licenses. 

Found  that  respondent  carriers  did  not  have,  prior  to  the 
1949  amendments  to  Part  291  of  the  Economic  Regu¬ 
lations,  established  businesses  and  substantial  invest¬ 
ments  on  the  strength  of  their  original  exemptions 
so  as  to  claim  thereby  an  alleged  right  to  a  hearing 
before  such  original  authorizations  could  be  lawfully 
curtailed. 

Held  that  mergers  and  consolidations  embraced  by  sec¬ 
tion  408(a)(1)  of  the  Act  do  not  require  a  unity  of 
title  for  the  properties  involved. 

Held  that  respondents  in  this  compliance  proceeding  have 
no  legal  right  to  prior  or  contemporaneous  decision 
on  their  pending  certificate  applications. 

Section  408(e)  of  the  Act  held  to  authorize  the  revocation 
of  respondent  carriers’  operating  authority  for  viola¬ 
tions  of  section  408(a)  of  the  Act. 

Respondent  carriers  held  responsible  for  the  actions  of 
their  common  ticket  agent  in  holding  out  a  frequent 
and  regular  air  transportation  service. 

Respondent  carriers  held  to  be  in  violation  of  section 
291.26(a)  of  the  Economic  Regulations,  where  agree- 
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merits  with  sub-agents  were  not  in  writing,  although 
(agreements  with  general  agents  were  in  writing. 

Held  that  requirement  for  filing  with  the  Board  of  writ¬ 
ten  agreements  with  ticket  agents  is  not  met  by  in¬ 
cluding  copies  of  such  agreements  in  exhibits  filed 
in  a  route  proceeding. 

Ticketing  requirements  of  Part  291  of  the  Economic  Reg¬ 
ulations  found  to  be  violated  where  the  tickets  sold 
did  not  include  the  name  and  address  of  the  carrier, 
but  where  a  “validato'r”  was  employed  to  stamp  the 
ticket  of  each  passenger  at  check-in  time  at  the  air¬ 
port,  with  the  name  and  address  of  the  carrier. 

67S5  Where  the  respondent  carriers  ignored  the  enact¬ 
ments  of  Congress  and  the  regulations  thereunder 
and  through  a  web  of  inter-company  dealings  and 
technical  devices  attempted  to  operate  a  regular 
scheduled  transcontinental  air  transportation  business 
without  a  certificate  of  public  convenience  and  neces¬ 
sity  or  other  appropriate  operating  authority,  held 
that  the  violations  were  so  flagrant  and  wilful  that 
the  sanction  of  revocation  of  the  carriers’  letters  of 
registration  should  be  imposed. 

APPEARANCES:  Same  as  in  Examiner’s  Initial  De¬ 
cision. 

6786  OPINION 

BY  THE  BOARD: 

In  this  compliance  proceeding  instituted  upon  complaint 
by  the  Board’s  Office  of  Compliance,  the  Board  is  con¬ 
fronted  with  the  question  whether  it  shall  call  a  halt  to 
the  operations  of  the  so-called  “North  American  Com¬ 
bine”  1  for  alleged  knowing  and  wilful  violations  of  the 


1  As  used  herein,  the  Combine  embraces  all  of  the  respondents 
in  this  proceeding,  and  not  merely  respondents  Weiss,  Fischground, 
Lewin  and  Hart. 
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Act  and  the  Board's  Economic  Regulations.  In  general, 
the  complaint  charges  that  the  individual  respondents 
Stanley  D.  Weiss,  James  Fischgrund,  Jack  B.  Lewin  and 
R.  R.  Hart,  operating  through  various  partnerships  and 
corporations,  and  pursuant  to  a  calculated  plan  to  evade 
and  circumvent  the  law,  have  conducted  operations  under 
the  name  of  North  American  Airlines  in  violation  of  the 
Act  and  the  Board’s  Economic  Regulations.  The  com¬ 
plaint  alleges  that  the  four  individual  respondents  ac¬ 
quired  control  of  the  four  respondent  carriers  herein 
(Twentieth  Century  Air  Lines,  Inc.,  Trans  National  Air¬ 
lines,  Inc.,  Trans  American  Airways,  Inc.  and  Hemis¬ 
phere  Air  Transport)  in  violation  of  section  408  of  ihe 
Act  and  that  the  individual  respondents  have  operated 
in  air  transportation  without  authority  from  the  Board, 
in  violation  of  section  401(a)  of  the  Act.  The  complaint 
further  alleges  that  the  four  respondent  carriers  have 
entered  into  arrangements  with  each  other  and  the  other 
respondents  so  as  to  provide  a  regular  and  frequent  air 
transportation  service;  have  individually  engaged  in  fre¬ 
quent  and  regular  operations;  have  accepted  tickets  in 
exchange  for  air  transportation  which  do  not  corn- 
6787  ply  with  the  requirements  of  the  Board’s  Economic 
Regulations;  and  have  accepted  passengers  from 
ticket  agents  with  whom  they  have  not  entered  into  writ¬ 
ten  contracts  and  have  failed  to  file  any  such  agreements 
with  the  Board,  all  in  violation  of  Part  291  of  the  Eco¬ 
nomic  Regulations  and  section  401(a)  of  the  Act. 

The  respondent  carriers  herein  are  irregular  carriers 
holding  letters  of  registration  under  Part  291  of  the 
Board’s  Economic  Regulations.  Respondent  North  Amer¬ 
ican  Aircoaeh  System  is  a  corporation  controlled  by  the 
individual  respondents  and  functions  as  general  agent  for 
the  sale  of  transportation  on  the  four  respondent  car- 
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riers.  Aircoach  sells  tickets  for  such  transportation  and 
performs  other  traffic  generating  services,  both  directly 
and  through  sub-agents.  The  individual  respondents, 
through  the  partnerships  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Co.,  Standard  Airmotive  Co., 
and  California  Aircraft  Co.,  own  and  lease  aircraft  to  the 
respondent  carriers  and  perform  accounting,  bookkeep¬ 
ing,  financial  management  and  other  fiscal  services  for 
•respondent  companies.  Standard  Airmotive  Company  in 
which  respondents  Weiss  and  Fischgrund  are  equal  part¬ 
ners  leases  aircraft  to  respondent  carriers. 

The  respondents  deny  violating  the  Act  and  regulations 
enumerated  in  the  complaint  and  contend,  inter  alia ,  that 
the  regulations  are  invalid.  They  also  deny  that  the  in¬ 
dividual  respondents  acquired  control  of  the  four  re¬ 
spondent  carriers. 

After  due  notice,  and  public  hearing  herein,  Examiner 
William  F.  Cusick  has  issued  an  Initial  Decision  in  which 
he  finds,  inter  aliay  that  (1)  the  individual  respondents 
acquired  control  of  the  carrier  respondents  in  violation 
of  section  40S  of  the  Act  during  the  periods  and  in  the 
manner  alleged  in  the  complaint;  (2)  although  the  indi¬ 
vidual  respondents  have  not  engaged  in  air  transportation 
directly,  these  respondents  have  operated  indirectly  in  air 
transportation  without  authority  and  in  violation  of  sec¬ 
tion  401(a)  of  the  Act  as  alleged  in  the  complaint; 
67SS  (3)  the  respondent  carriers  both  individually  and 
collectively  held  out  and  operated  a  frequent  and 
•regular  air  transportation  service  in  violation  .of  section 
401(a)  of  the  Act  and  Part  291  of  the  Economic  Regula¬ 
tions  in  the  manner  alleged  in  the  complaint;  (4)  the  re¬ 
spondent  carriers  regularly  provided  air  transportation 
to  persons  who,  as  alleged  in  the  complaint,  have  not 
been  sold  tickets  in  accordance  with  the  prescribed  regu¬ 
lations  and  who  have  purchased  transportation  from 
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ticket  agents  with  whom  the  carriers  had  no  written 
agreements  and  which  agreements,  if  any,  were  not  filed 
with  the  Board,  all  in  violation  of  Part  291  and  section 
242.5(a)(3)  (formerly  242.5(b)(4))  of  the  Economic  Keg- 
ulations  and  section  401(a)  of  the  Act;  and  (5)  the  vio¬ 
lations  ascribed  both  to  the  individual  respondents  and 
to  the  respondent  carriers  have  been  “knowing  and  wilful” 
as  charged  in  the  complaint  and  as  contemplated  by  Sec¬ 
tion  9(b)  of  the  Administrative  Procedure  Act. 

The  Examiner  concluded  that  the  letters  of  registration 
held  by  the  four  carrier  respondents  should  be  revoked, 
and  that  such  carriers  should  be  ordered  to  cease  and 
desist  from  engaging  in  air  transportation  and  from  vio¬ 
lating  the  provisions  of  section  408  of  the  Act.  The 
Examiner  also  concluded  that  the  individual  respondents  2 
and  North  American  Aircoach  System,  Inc.,  should  be 
ordered  to  cease  and  desist  from  violating  the  provisions 
of  sections  401(a)  and  408  of  the  Act. 

Exceptions  to  the  Initial  Decision  have  been  filed  by  the 
respondents  and  the  Compliance  Attorneys,3  and  the 
Board  has  heard  oral  argument.  The  case  now  stands 
submitted  for  decision. 

6789  Upon  consideration  of  the  enti're  record,  we  find 
that  we  are  in  substantial  agreement  with  the  con¬ 
clusions  of  the  Examiner.  Accordingly,  we  adopt  as  our 
own,  except  as  modified  herein,  the  findings  and  conclu¬ 
sions  of  the  Examiner  in  his  Initial  Decision,  which  is 
attached  hereto  as  an  Appendix. 


2  In  both  their  individual  capacities  and  as  partners  in  Republic 
Air  Coach  System,  Twentieth  Century  Aircraft  Company,  Cali¬ 
fornia  Aircraft  Company,  and  Standard  Airmotive  Company. 

3  All  parties  rely  upon  their  respective  briefs  to  the  Examiner. 
In  addition,  the  Compliance  Attorneys  have  filed  with  the  Board 
a  memorandum  in  support  of  their  exceptions. 
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Throughout  this  case,  respondents  have  attempted  to 
avoid  the  consequences  of  their  illegal  activities  by  claim¬ 
ing  that  there  were  serious  legal  doubts  as  to  whether 
their  conduct  was  unlawful;  and  that  in  such  circum¬ 
stances  there  could  be  no  knowing  and  wilful  violations, 
and  no  appropriate  occasion  for  revolving  the  letters  of 
registration  of  the  individual  carriers.  We  can  find  no 
merit  in  these  contentions.  When  we  cut  through  the 
web  of  inter-company  dealings  and  technical  devices  em¬ 
ployed  by  the  respondents,  it  is  perfectly  clear  that  the 
respondents  have  attempted  to  make  a  mockery  of  the 
Board’s  regulations  and  to  operate  without  regard  for  the 
requirements  of  the  Civil  Aeronautics  Act.  No  amount 
of  pious  protestations  by  respondents  can  now  obscure 
the  fact  that  they  deliberately  embarked  upon  an  involved 
scheme  to  operate  a  regular  scheduled  transcontinental 
air  transportation  business  without  a  certificate  of  public 
convenience  and  necessity  or  other  appropriate  operating 
authority.  These  respondents  attempted  to  give  a  sem¬ 
blance  of  propriety  to  their  operations  by  using  four  dif¬ 
ferent  letters  of  registration  held  by  four  ostensibly  sep¬ 
arate  and  independent  irregular  carriers.  But,  as  the 
Examiner  has  so  painstakingly  pointed  out,  the  inde¬ 
pendence  of  these  companies  was  nominal  rather  than 
real:  and  the  alleged  owners  of  these  carriers  were  merely 
straw  men  set  up  to  conceal  the  identity  of  the  true  own¬ 
ers.  In  a  very  real  sense,  the  individual  respondents 
6790  herein  were  puppeteers,  manipulating  the  controls 
over  their  different  enterprises  to  maintain  the 
appearance  of  separate  operations  by  each  carrier  respond¬ 
ent,  while  in  fact  engaging  in  regular  scheduled  air  trans¬ 
portation  as  a  single  company.  And  now,  with  the  same 
degree  of  legal  legerdemain  employed  in  constructing  the 
North  American  Combine,  respondents  have  resorted  to 
a  multiplicity  of  technical  legal  arguments  in  an  attempt 
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to  escape  the  consequences  of  their  unlawful  activities. 
The  Examiner  has  fully  examined  and  rejected  these  ar¬ 
guments  and  we  believe  his  decision  is  sound. 

A  major  portion  of  respondents’  defense  to  the  charges 
herein  revolves  around  the  assertion  that  the  regulations 
found  to  have  been  violated  by  respondents  were  invalid, 
because  promulgated  without  adjudicatory  hearings.  Re¬ 
spondents  thus  attack  the  validity  of  (a)  Interpretation 
No.  1  to  Part  291  of  the  Economic  Regulations  adopted 
December  10,  194S,4  (b)  the  May  20,  1949  Revision  of 
Part  291 5  insofar  as  it  subjects  irregular  carriers  to  addi¬ 
tional  provisions  of  section  40S  of  the  Act:  and  (c)  the 
so-called  “ticketing  and  ticket  agency”  regulations  (ef¬ 
fective  December  10,  1949)  governing  the  form  of  tickets 
to  be  used  and  prohibiting  regular  operations  through 
combinations  of  carriers.6  As  the  Compliance  Attorneys 
have  so  ably  pointed  out,  the  attack  upon  the  validity  of 
the  Board's  regulations  is  in  reality  a  smokescreen  de¬ 
signed  to  minimize  the  contumacious  conduct  of  the  re¬ 
spondents.  For,  even  if  the  regulatory  provisions  in 
question  had  never  been  promulgated,  the  operations  of 
the  respondents  would  clearly  have  been  illegal  on  either 
of  two  separate  and  independent  grounds:  (1)  the  re¬ 
spondent  carriers  individually  held  out  and  operated  reg¬ 
ular  services  in  excess  of  that  permitted  by  Part 
6791  291  of  the  Economic  Regulations  and  in  violation 
of  section  401(a)  of  the  Act;  and  (2)  the  North 
American  Combine,  as  demonstrated  by  the  facts  of  rec¬ 
ord,  constitutes  a  single,  integrated  air  carrier  operated 

4  Regulation  No.  ER-136. 

5  Regulation  No.  ER-142. 

c  Regulation  No.  ER-154. 
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as  a  partnership  or  joint  venture,7  and  this  carrier  holds 
out  and  operates  a  regular  air  service  in  violation  of  sec¬ 
tion  401(a)  of  the  Act.  The  carrier  respondents,  to  the 
extent  that  they  are  viewed  as  separate  legal  entities, 
apart  from  the  individual  respondents,  are  participants 
in  the  partnership  or  joint  venture,  and  are  equally  re¬ 
sponsible  with  the  individual  respondents  for  the  viola¬ 
tions  of  section  401(a)  of  the  Act.  Thus,  whether  we 
look  upon  the  activities  of  the  respondent  carriers  indi¬ 
vidually,  or  as  participants  in  a  partnership  or  joint  ven¬ 
ture  engaging  in  regular  air  transportation,  it  is  clear 
that  without  regard  to  the  validity  of  the  regulations  at¬ 
tacked  by  respondents,  these  respondents  engaged  in 
knowing  and  wilful  violations  of  section  401(a)  of  the 
Act. 

In  response  to  the  Examiners  finding  that  the  respond¬ 
ent  carriers  individually  violated  Part  291  and  section 
401(a)  of  the  Act,  respondents  repeat  here  their  claim  to 
the  Examiner  that  such  violations  were  not  charged  in 
the  complaint  and  therefore  are  not  properly  in  issue.  In 
view  of  this  repeated  claim  of  inadequate  notice,  we  have 
scrutinized  the  complaint  with  respect  to  the  charges  in 
question.  We  conclude,  as  did  the  Examiner,  that  the 
complaint  adequately  apprised  the  respondents  of  the 
charges  of  violations  by  the  respondent  carriers  individ¬ 
ually.  The  mere  fact  that  the  complaint  did  not  include 
separate  calendar  analyses  for  each  respondent  car- 
6792  rier’s  operations  does  not  in  any  way  derogate 
from  this  conclusion.  So  long  as  the  complaint 
charged  individual  violations  by  the  carriers,  the  particu¬ 
lar  technique  used  for  advancing  the  charge  is  imma¬ 
terial. 


7  Even  if  the  Combine  wTere  merely  an  “association”,  “company” 
or  other  form  of  “person”  as  defined  in  the  Act,  it  would  in  our 
view  still  be  an  “air  carrier”  within  the  meaning  of  the  Act. 


i 
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The  Compliance  Attorneys  have  excepted  to  the  failure 
of  the  Examiner  to  find  that  the  individual  respondents 
engaged  directly  in  air  transportation.  It  is  contended 
that  the  record  is  replete  with  evidence  showing  that 
these  respondents  are  engaged  directly  in  air  transporta¬ 
tion  by  operating  as  a  single  entity  under  the  name  of 
North  American  Airlines.  The  Compliance  Attorneys 
assert  that  the  failure  to  make  the  requested  finding  is 
inconsistent  with  other  findings  of  the  Examiner  regard¬ 
ing  the  organization,  operation  and  control  of  the  Com¬ 
bine.  In  contrast,  the  respondents  except  to  the  finding 
that  the  individual  respondents  have  operated  “indirectly” 
in  air  transportation.  It  is  asserted  that  there  is  no  evi¬ 
dence  whatsoever  of  record  to  support  the  Examiner’s 
finding. 

The  Examiner  had  no  doubt  that  the  individual  re¬ 
spondents  were  engaged  in  air  transportation,  but  he 
showed  some  doubt  as  to  whether  they  were  “directly”  or 
“indirectly”  so  engaged.  Thus,  he  found,  “it  is  apparent 
that  ‘respondents  Weiss,  Fischgrund,  Lewin  and  Hart  are 
engaged,  if  not  directly  at  least  indirectly,  in  air  trans¬ 
portation  *  *  *”.8  And.  elsewhere  he  stated  that  “al¬ 
though  the  individual  respondents  may  not  have  engaged 
in  air  transportation  directly,  these  respondents  have 
operated  indirectly  in  air  transportation  #  #  *”.9 

6793  While  we  have  no  disagreement  with  the  under¬ 
hung  findings  of  the  Examiner  as  to  the  organiza¬ 
tion,  operations,  control  and  ownership  of  the  North 
American  Combine  and  its  constituent  parts,  we  conclude 
that  in  terms  of  our  statute  the  individual  respondents’ 
role  of  the  Combine  amounts  to  “direct”  rather  than  “in- 


8  Initial  Decision,  p.  65. 

9  Id.,  p.  66. 
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direct”  air  transportation.  These  respondents  are  ac¬ 
tually  furnishing  the  transportation  through  their  own 
instrumentalities,  and  not  merely  undertaking  responsi¬ 
bility  to  see  that  the  transportation  will  be  provided  by 
others,  as  in  the  case  of  a  freight  forwarder  or  express 
company.  The  Examiner  appears  to  have  viewed  the  sit¬ 
uation  in  terms  of  the  individual  respondents  holding  out 
to  the  public  an  undertaking  to  provide  air  transporta¬ 
tion  but  contracting  with  others  to  provide  the  actual 
transportation.  We  believe  it  is  more  in  accord  with 
the  facts  to  look  upon  the  Combine  as  a  single  integrated 
carrier  which  sells  and  provides  air  transportation.  On 
this  analysis,  the  individual  respondents  _  as  well  as  the 
carrier  respondents  are  engaged  directly  in  air  transpor¬ 
tation.  But,  however  viewed,  it  is  plain  that  the  indi¬ 
vidual  respondents  are  engaging  in  air  transportation, 
and  without  appropriate  operating  authority  as  required 

by  the  Act. 

We  turn  now  to  respondents  attacks  upon  the  validity 
of  Interpretation  No.  1  and  the  1949  amendments  to 
Part  291  of  the  Board’s  Economic  Regulations.  It  is 
claimed  that  these  actions  by  the  Board  were  invalid, 
because  they  were  not  accompanied  by  adjudicatory  hear¬ 
ings;  that  the  Board’s  actions  changed  the  terms  of  re¬ 
spondent  carriers’  existing  licenses,  and  were  not  a 
“proper  or  reasonable  definition”  of  any  provisions  con¬ 
tained  in  the  earlier  exemption  regulations  which  gave 
rise  to  respondent  carriers’  original  licenses.  The  re¬ 
spondent  carriers  assert  that  their  combined  or  col- 
6794  lective  operations  were  conducted  in  the  same  man¬ 
ner  in  which  practically  all  irregular  carriers  had 
operated  since  1946.  and  that  until  Interpretation  No.  1 
and  the  1949  regulations  were  adopted,  irregular  carriers 
could  cooperate  in  any  way  they  might  choose  and  could 
all  be  represented  bv  the  same  ticket  agents  selling  trans- 
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portation  on  all  sucli  carriers  between  the  same  points  on 
different  days.  All  these  contentions  were  presented  to 
the  Examiner,  but  he  fully  sustained  the  validity  of  the 
Board's  actions. 

With  respect  to  Interpretation  No.  1,  the  Examiner 
found  that  (a)  it  did  not  cause  any  diminution  or  modifi¬ 
cation  whatsoever  in  the  degree  of  regularity  of  opera¬ 
tions  theretofore  permitted  under  the  exemption,  but 
merely  served  to  illustrate  the  plain  limitations  of  the 
authority  granted  to  irregular  carriers  operating  pur¬ 
suant  to  the  exemption;  (b)  paragraph  8  of  Interpreta¬ 
tion  No.  1,  prohibiting  combined  operations  and  the  use 
of  a  common  ticket  agent  for  such  purposes,  imposed  no 
new  ‘requirement,  for  it  simply  pointed  out  that  a  group 
of  carriers  could  not  legally  do  what  was  prohibited  if 
done  by  each  or  any  one  of  them;  and  (c)  the  complaint 
herein  does  not  allege  any  violation  of  Interpretation  No. 
1  as  such.  With  regard  to  the  May  20,  1949  amendments 
to  Part  291,  (specifically  section  291.15  dealing  with 
the  scope  of  exemptions  from  Title  TV  of  the  Act)  the 
Examiner  pointed  out  that  their  validity  has  no  bearing 
on  the  violations  of  section  408  charged  to  the  respond¬ 
ents,  since  even  prior  to  such  amendments,  the  regulations 
did  not  grant  any  exemption  from  section  408(a) 
6795  (1)  or  (5)  of  the  Act  with  respect  to  irregular 
carriers  in  relation  to  “any  person  engaged  in  any 
other  phase  of  aeronautics”,  e.g.,  the  individual  respond¬ 
ents.  In  regard  to  the  ticketing  and  ticket  agency  provi¬ 
sions  in  the  December  1949  amendment  to  the  regulations, 
the  Examiner  found  these  actions  to  be  rule  making  in 
nature;  of  general  applicability  to  all  irregular  carriers; 
prospective  in  effect:  and  clearly  valid  as  an  exercise  of 
the  Board’s  powers  under  section  416  and  205  of  the  Act. 
With  all  of  these  conclusions  of  the  Examiner,  including 
his  reasons  therefor,  we  agree. 
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The  respondents  have  attempted  to  paint  a  picture  of 
arbitrary  administrative  action  by  the  Board  designed  to 
cut-off  legitimate  and  essential  operating  practices  by 
irregular  carriers.  But  this  picture  is  a  far  cry  from  the 
real  situation.  In  point  of  fact,  irregular  carriers  were 
never  intended  to,  and  never  have  had  the  right  to  hold 
out  or  operate  regular  services,  whether  alone,  or  in 
concert  with  others.  To  be  sure,  the  matter  of  combined 
operations  was  specifically  adverted  to  in  Interpretation 
No.  1  and  in  the  ticket  agency  regulation;  but  far  from 
amending  or  curtailing  the  carriers’  operating  authority, 
these  pronouncements  against  combined  operations  were 
merely  a  clarification  or  interpretation  of  existing  law. 
And  in  the  light  of  the  background  and  purpose  of  the 
exemption  regulation,  we  believe  there  is  no  room  for 
doubt  as  to  the  reasonableness  or  correctness  of  this  in¬ 
terpretation.  A  contrary  interpretation  of  the  exemption 
regulation  would  be  unthinkable,  since  it  would  subvert 
the  entire  purpose  of  the  regulation.  It  is  manifest  that 
the  Board  would  not  restrict  more  than  one  hundred  indi¬ 
vidual  carriers  to  irregular  operations  while  at  the 
6796  same  time  allowing  them  to  band  together  and  es¬ 
tablish  any  number  of  regular  air  carriers  blanket¬ 
ing  the  nation’s  certificated  air  routes.  Yet  respondents 
are  essentially  making  such  a  claim  here.  We  feel  it  has 
always  been  obvious  that  the  exemption  regulation  did 
not  permit  regular  service  through  combined  operations. 

Even  if  the  Board’s  1949  prohibition  against  combined 
operations  constituted  a  new  requirement  and  was  not 
merely  interpretative  of  existing  law,  it  does  not  follow 
that  the  new  requirement  effected  a  change  in  respondent 
carriers’  “license”,  and  that  an  adjudicatory  hearing  was 
required.10  We  do  not  agree  with  respondents’  claim  that 


10  Of  course  the  ticketing  requirements  in  the  1949  regulations 
were  new  requirements,  but  clearly  within  the  rule  making  author- 
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the  1949  prohibition  against  combined  operations  (as  well 
as  the  new  requirements  as  to  ticketing)  effected  any 
change  in  the  respondent  carriers’  “licenses”.11  It  is  true 
that  the  prohibition  against  combined  operations  (assum¬ 
ing  arguendo  it  was  new)  placed  new  restrictions  on  the 
way  irregular  carriers  could  do  business — but  that  does 
not  mean  that  the  “licenses”  as  such  were  changed.  The 
fundamental  operating  authority  of  each  irregular  car¬ 
rier — as  to  points  to  be  served,  and  as  to  frequency  of 
permissible  operations — remained  the  same.  Thus,  while 
the  prohibition  touched  upon  permissible  practices  of  ir¬ 
regular  carriers,  it  did  not  go  to  the  basic  operat- 
6797  ing  authority  which  was  embraced  by  the  license. 

And  this  is  true,  even  though  the  new  requirements 
might  have  had  a  substantial  financial  impact  upon  the 
business  of  respondent  carriers.  The  scope  of  the  car¬ 
riers’  licenses  is  determined  by  their  basic  operating  au¬ 
thority  regarding  points  authorized  to  be  served  and  fre¬ 
quency  of  permissible  service,  and  not  by  the  extent  to 
which  certain  practices  in  connection  therewith  may  be 
profitable  or  not.  In  other  words,  even  if  we  accept  re¬ 
spondent  carriers’  claims  that  combined  operations  were 
essential  to  profitable  operations  by  them  (which  the  rec¬ 
ord  does  not  support),12  it  does  not  follow  that  a  regula- 


ity  of  the  Board.  Arrow  Airways  v.  C.A.B.,  Civil  Action  No. 
4502-50,  decided  December  4,  1950,  by  the  United  States  District 
Court  for  the  District  of  Columbia  (not  reported). 

11  It  has  been  our  position  that  licensing  by  regulation  under 
section  416(b)  is  essentially  a  legislative  rather  than  an  adjudica¬ 
tory  function  and  that  changes  in  the  terms  of  such  licenses  may 
be  properly  effected  by  rule  making  procedures.  But  in  the  pres¬ 
ent  case,  it  is  not  necessary  to  rely  on  that  position. 

12  As  the  Examiner  noted,  there  was  considerable  testimony  by 
large  irregular  carriers  showing  that  operations  in  accordance 
with  the  requirements  of  the  Board’s  regulations  was  economically 
feasible. 
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tion  prohibiting  combined  operations  by  irregular  car¬ 
riers  effected  a  change  in  respondent  carried  licenses. 

In  any  event,  with  respect  to  the  respondent  carriers 
here  involved,  they  did  not  have,  prior  to  the  regulations 
here  involved,  established  businesses  and  substantial  in¬ 
vestments  on  the  strength  of  their  original  exemptions 
that  might  entitle  them  under  the  so-called  “3  and  8” 
case 13  to  a  hearing  before  such  original  authorization 
could  be  curtailed.  As  the  Compliance  Attorneys  point 
out,  Trans  American  is  precluded  from  raising  this  issue 
since  it  was  a  party  to  earlier  litigation  in  which  the 
validity  of  the  regulations  in  question  was  judicially  up¬ 
held  by  the  United  States  District  Court  for  the  District 
of  Columbia.14  Hemisphere  did  not  even  have  any 
6798  aircraft  under  lease  in  1949;  it  did  not  engage  in 
any  operations  prior  to  June  1950.  Twentieth 
Century  truly  operated  an  irregular  service  from  April 
25,  1947,  the  date  of  its  agreement  with  the  Board  to 
cease  and  desist,  through  1949;  there  is  no  evidence  that 
during  that  period  the  carrier  pooled  flights  with  any 
other  carrier;  and  during  1950,  Twentieth  Century  did 
not  conduct  any  operations.  Trans  National  only  oper¬ 
ated  one  flight  from  June  1,  1948  through  March  31, 
1949,  and  on  October  12,  1949,  Trans  National’s  president 
denied  an  allegation  by  the  Office  of  Enforcement  on 
September  6,  1949  that  Trans  National  had  operated  a 
combined  service  with  Associated  Airways,  Inc.,  begin- 


13  C.A.B.  v.  American  Air  Transport,  201  F.  2d  189  (C.A.D.C. 
1952). 

14  Arrow  Airways  v.  C.A.B.,  Civil  Action  No.  4502-50,  decided 
December  4,  1950  (not  reported).  In  Docket  No.  4161,  Trans 
American  consented  to  the  issuance  against  it  of  an  order  requir¬ 
ing  it  to  cease  and  desist  from  participating  in  arrangements 
with  any  other  carriers  to  hold  out  or  operate  regular  service  in 
air  transportation  between  designated  points. 
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ning  on  July  22,  1949;  and  during  the  first  six  months  of 
1950,  the  record  shows  that  Trans  National  operated  only 
a  total  of  five  flights.  Thus,  as  a  practical  matter  the 
1949  regulations  in  question  were  effective  before  re¬ 
spondent  carriers  undertook  their  combined  operations 
and  substantial  investments  in  reliance  thereon.15  There¬ 
fore,  even  in  terms  of  the  so-called  “3  and  8”  case,  10 
adjudicatory  hearing  was  necessary  for  promulgation  of 
the  1949  regulations  insofar  as  the  respondent  carriers 
are  concerned.10 

6799  Turning  to  the  alleged  violations  of  section  40S 
of  the  Act,  the  Examiner  found  that  the  individual 
respondents  knowingly  and  wilfully  violated  sections  40S 
(a)(1)  and  40S(a)(5).  The  Compliance  Attorneys  have 


15  Cf.  Cook  Cleland  Catalina  Airways  v.  C.A.B.,  195  F.  2d  206 
(C.A.  D.C.  1952). 

1C  In  their  attack  upon  the  validity  of  the  Board's  regulations, 
respondents  also  claim  that  they  were  denied  a  fair  hearing  as 
a  result  of  rulings  by  the  Examiner  and  the  Board  with  respect 
to  the  production  of  evidence  relating  to  internal  staff  memoranda 
and  staff  opinions.  This  problem  was  fully  dealt  with  in  our  Or¬ 
ders  Nos.  E-8517  and  E-8559,  dated  July  15  and  August  13,  1954, 
sustaining  certain  rulings  by  the  Examiner,  and  we  see  no  reason 
for  altering  our  interlocutory  decision  on  this  matter.  We  are 
satisfied  that  respondents  were  accorded  a  fair  hearing  in  their 
attack  upon  the  validity  of  the  Board’s  regulations.  With  respect 
to  the  Board’s  rulings  regarding  the  requested  material,  respond¬ 
ents  contend,  inter  alia:  that  “neither  the  Examiner  nor  the 
Board  examined  the  material  requested  that  the  Board  “has  volum¬ 
inous  analyses  and  studies,  based  on  facts  collected  over  a  period 
of  years  covering  irregular  operators”;  and  that  “for  present 
purposes,  we  may  assume  that  the  Board  has  a  study  which  was 
made  for  the  specific  purpose  of  determining  what  operating  prac¬ 
tices  or  irregular  carriers  were  essential  to  their  continued  profit¬ 
able  operation.”  The  Board  has  caused  a  search  to  be  made  of 
its  files,  and  we  have  been  unable  to  discover  (apart  from  mate¬ 
rials  published  or  otherwise  available  to  the  public,  of  course) 
any  such  analyses  or  studies  whose  existence  respondents  wish 
to  assume. 
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excepted  to  the  failure  of  the  Examiner  to  find  specifically 
that  the  carrier  respondents  violated  section  40S.  The 
exceptions  point  out  that  although  the  ultimate  findings 
in  the  Iinitial  Decision  call  for  revocation  of  the  respond¬ 
ent  carriers’  letters  of  registration  and  for  cease  and  de¬ 
sist  orders  against  engaging  in  air  transportation  and  “vio¬ 
lating  the  provisions  of  section  40S”,  no  specific  finding,  as 
such,  was  made  that  the  four  respondent  carriers  violated 
section  40S.  It  is  pointed  out  that  the  individual  respond¬ 
ents  were  found  to  have  acquired  control  of  the  respond¬ 
ent  carriers  in  violation  of  section  408,  and  it  is  contended 
that  when  such  acquisition  occurred,  the  properties  of  all 
were  merged  into  one  integrated  organization  for  the 
ownership,  management,  and  operation  of  the  companies 
which  had  heretofore  been  in  separate  ownership  and 
operations.  Such  merger  of  these  individual  entities,  it 
is  contended,  constitutes  a  violation  of  section  408(a) 
which  states  in  part: 

“It  shall  be  unlawful  unless  approved  by  order  of 
the  Board  ...  (1)  For  two  or  more  air  carriers,  or 
for  any  air  carrier  and  any  other  common  carrier  or 
any  person  engaged  in  any  other  phase  of  aeronau¬ 
tics,  to  consolidate  or  merge  their  properties,  or  any 
part  thereof,  into  one  person  for  the  ownership,  man¬ 
agement,  or  operation  of  the  properties  theretofore 
in  separate  ownerships.” 

Respondents  argue  that  section  40S(a)(l)  can  be  vio¬ 
lated  only  through  consolidation  or  merger  accomplished 
bv  unitv  of  title,  and  that  there  is  no  basis  in  the  record 
for  any  affirmative  finding  of  such  unified  or  integrated 
ownership.  As  distinguished  from  the  language  of  all  the 
other  subsections  of  408(a),  it  is  pointed  out  that 
6S00  408(a)(1)  is  quite  distinct  in  terminology  in  that 
the  words  “control”  or  the  phrase  “acquisition  of 
control”  do  not  appear.  Respondents  claim  that  the  terms 
“consolidation”  and  “merger”  as  used  in  408(a)(1)  are 
words  which  in  normal  parlance  connote  a  unity  of  own- 
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ership,  and  that  this  was  the  intended  meaning  appears 
from  the  fact  that  the  individual  entities  taking  the  ac¬ 
tion  mentioned  in  408(a)(1)  must  have  been  ‘‘theretofore 
in  separate  ownerships”.  So  far  as  the  subsection  refers 
to  merger  or  consolidation  for  the  ownership,  manage¬ 
ment,  or  operation,  it  is  argued  that  this  must  simply  be 
taken  as  referring  to  the  purpose  for  which,  not  the 
means  or  methods  by  which,  the  merger  or  consolidation 
was  accomplished. 

To  buttress  this  line  of  argument,  respondents  refer 
to  the  comparable  provisions  of  the  Interstate  Commerce 
Act  (49  U.S.C.  5(2)  (a)  (i) )  to  show  that  acquisition  of  con¬ 
trol  is  something  quite  different  from  consolidation.  And, 
it  is  claimed  that  there  is  nothing  to  indicate  in  the  later 
enactment  of  the  corresponding  provisions  of  the  Civil 
Aeronautics  Act,  “which  was  obviously  borrowed”  from 
the  Interstate  Commerce  Act,  that  any  substantial  change 
in  meaning  was  intended  “by  the  minor  changes  in 
terms.” 

The  respondents  diligently  avoid  a  comparison  of  the 
so-called  “minor  changes  in  terms”  and  it  is  here  that  a 
major  flaw  in  their  argument  appears.  Whereas  the  In¬ 
terstate  Commerce  Act  speaks  in  terms  of  a  consolidation 
or  merger  of  properties  “into  one  corporation”,  the  Civil 
Aeronautics  Act  uses  the  phrase  “into  one  person”;  and 
the  term  “person”  is  broadly  defined  in  section  1(27)  of 
the  Act  to  embrace  “any  individual,  firm,  co-partnership, 
corporation,  company,  association,  joint-stock  association, 
or  body  politic  *  *  Thus  our  statute  covers  not 
merely  the  consolidation  or  merger  of  properties  into 
“one  corporation”,  but  into  any  -one  entity,  whether 
6801  it  be  a  corporation,  co-partnership,  association, 
company,  or  the  like.  Furthermore,  our  Act  speaks 
of  consolidation  or  merger  of  properties  into  one  person 
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for  “ownership,  management  or  operation”  of  the  proper¬ 
ties — the  Act  uses  the  disjunctive  “or”  rather  than  “and” 
found  in  the  Interstate  Commerce  Act.  Thus,  the  mer¬ 
ger  or  consolidation  of  the  properties  may  be  merely  for 
the  “operation”  of  the  properties  by  a  single  person,  as 
distinguished  from  “ownership”  by  that  person.  We  are 
unable  to  ignore  this  significantly  broader  language  in 
our  Act,  especially  where,  as  here,  the  broader  language 
helps  to  fulfill  the  basic  objectives  of  section  408.  We 
therefore  construe  section  408(a)(1)  as  not  requiring  a 
unity  of  title  as  contended  for  by  respondents. 

We  have  already  found  that  the  respondents,  in  estab¬ 
lishing  and  operating  the  North  American  Combine,  gave 
rise  to  a  single  integrated  air  carrier  operated  as  a 
partnership  or  joint  venture.  To  this  extent,  the  re¬ 
spondents  consolidated  or  merged  their  properties  “into 
one  person  for  the  ownership,  management,  or  operation 
of  the  properties  theretofore  in  separate  ownership. 
Since  the  respondent  carriers  participated  in  such  mer¬ 
ger  or  consolidation,  they  as  well  as  the  individual  re¬ 
spondents  violated  section  408(a)(1)  of  the  Act  and  we 
so  find. 

In  summary,  the  record  supplies  multiple  independent 
bases  for  revoking  the  respondent  carriers’  letters  of 
registration:  (a)  participation  as  partners  or  joint  ven¬ 
turers  in  a  Combine  which  engaged  in  direct,  regular  and 
frequent  air  transportation  without  authority  from  the 
Board,  in  violation  of  Part  291  and  section  401(a);  (b) 
consolidating  or  merging  properties  into  one  person  in 
violation  of  section  408(a)(1)  of  the  Act;  (c)  individually 
as  well  as  collectively  holding  out  and  operating  regular 
and  frequent  air  transportation  services  in  violation  of 
Part  291  of  the  Economic  Regulations  and  section 
6S02  401  (a)  of  the  Act;  (d)  accepting  tickets  in  exchange 
for  air  transportation  which  did  not  comply  with 
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the  requirements  of  Part  291,  accepting  passengers  from 
ticket  agents  with  whom  they  did  not  enter  into  written 
contracts,  and  failing  to  tile  any  such  agreements  with  the 
Board,  all  in  violation  of  Part  291  of  the  Economic  Regu¬ 
lations.  In  the  circumstances  of  this  case,  any  one  of  the 
four  categories  of  violations  listed  above  justify  the  sanc¬ 
tion  of  revocation;  and  taken  together,  they  make  revoca¬ 
tion  inevitable. 

Respondents  argue  that  their  situation  is  analogous  to 
that  of  the  irregular  cargo  carriers  who  were  granted  a 
broader  exemption  as  noncertifieated  cargo  carriers  in 
May  1947,  permitting  them  to  operate  regular  services 
pending  action  upon  their  certificate  applications.17  But 
what  respondents  ignore  is  the  fact  that  unlike  the  cargo 
situation,  where  the  broader  exemptions  were  deemed 
necessary  to  insure  survival  of  the  cargo  carriers  until 
certification  proceedings  could  be  held,  in  the  transconti¬ 
nental  coach  field  the  Board  has  already  completed  pro¬ 
ceedings  on  applications  for  certificated  -regular  coach 
sendee,  and  indeed  denied  an  application  by  respondent 
Trans  American.18  Thus,  it  is  plain  that  the  treatment 
of  the  cargo  carriers  has  no  relevancy  here.  More- 
6803  over,  we  must  at  all  times  bear  in  mind  that  the 
Board’s  action  in  the  instant  case  can  come  as  no 
surprise  to  respondents  who  had  ample  warning  of  the 
Board’s  policy  as  reflected  in  the  revocation  of  the  letters 
of  other  irregular  carriers,  particularly  those  of  Viking 


17  Regulations  Serial  No.  389,  adopted  May  5,  1947. 

18  Transcontinental  Coach-Type  Service  Case,  14  C.A.B.  720 
(1951).  It  is  interesting  to  note  that  the  sale  of  all  of  Trans 
American’s  stock  to  Maurice  Swidler,  which  resulted  in  beneficial 
ownership  and  control  of  that  carrier  by  the  individual  respond¬ 
ents  herein,  occurred  on  November  7,  1951,  the  very  date  upon 
which  Trans  American’s  certificate  application  was  denied  by  the 
Board. 
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Airlines  and  Standard  Airlines  with  which  the  individual 
respondents  herein  were  previously  identified. 

Respondents  urge  that  they  have  been  deprived  of  pro¬ 
cedural  due  process.  They  contend  that  the  Examiner 
arbitrarily  and  “in  serious  abuse  of  his  discretion  as  a 
judicial  type  officer,  failed  and  refused  to  consider  his 
Initial  Decision  in  the  New  York-Chicago  Service  Case, 
Docket  No.  9S6,  in  which  these  respondents  are  appli¬ 
cants  for  certification”;  that  the  Examiner  “deliberately, 
either  on  his  own  initiative  or  because  .of  covert  and  un¬ 
disclosed  instructions  from  higher  authority  within  the 
Board”,  withheld  all  action  on  the  certification  proceeding 
and  “deliberately  handled  this  revocation  proceeding  out 
of  its  proper  order,  thus  creating  a  situation  designed  to 
result  in  Board  action  on  the  question  of  violations  con¬ 
tained  in  this  proceeding  long  prior  to  Board  action  on 
the  public  interest  aspects  of  respondents  certificate  ap¬ 
plication.”  It  is  perfectly  clear  that  the  merits  of  re¬ 
spondents’  applications  in  their  certificate  proceedings 
have  no  relevance  whatsoever  to  this  compliance  proceed¬ 
ing:  and  that  as  respondents  in  a  compliance  proceeding, 
they  have  no  legal  right  to  prior  or  contemporaneous 
decision  on  their  certificate  applications.  Apparently,  re¬ 
spondents  assume  that  by  filing  applications  for 
6S04  certificates  in  route  proceedings,  they  can,  regard¬ 
less  of  the  outcome  of  such  proceedings,  buy  addi¬ 
tional  time  for  continuing  their  unlawful  activities.  We 
find  respondents’  claimed  deprivation  of  due  process  to  be 
completely  without  substance. 

By  the  same  token,  we  see  no  substance  to  respondents’ 
attempt  to  try  in  this  proceeding  the  so-called  public  in¬ 
terest  aspects  of  their  air  transportation  service.  Re¬ 
spondents  claim  in  mitigation  of  the  violations  that  their 
operations  have  “harmed  no  one,  benefited  everyone”;  and 


i 
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that  “since  1946”  these  respondents  through  the  cham¬ 
pioning  of  air  coach  operations,  “have  in  fact  been  one  of 
the  most  important  favorable  influences  in  the  develop¬ 
ment  of  this  country’s  air  transport  system  as  it  exists 
today.”  They  recognize  that  revocation  would  result  in 
successful  enforcement  of  the  Board’s  regulations  and 
thereby  maintain  the  integrity  of  the  Board’s  processes, 
but  they  argue,  inter  alia ,  that  (1)  monopoly  would  be 
fostered  in  air  transportation,  (2)  “the  most  potent 
factor  contributing  to  probable  future  developments  of 
economically  sound  low  fare  transportation  in  the  con¬ 
tinued  interests  of  the  entire  industry  and  of  the  public 
would  be  killed”,  and  (3)  the  Board  would  be  denied  an 
opportunity  to  reappraise  effectively  its  policies  with  re¬ 
spect  to  right  of  entry  of  new  operators  in  the  air  trans¬ 
portation  industry. 

Viewed  in  their  proper  perspective,  these  claims  (which 
we  do  not  concede  as  correct)  demonstrate,  from  a  dif¬ 
ferent  aspect,  the  respondents’  disregard,  indeed  con¬ 
tempt,  for  the  law — -whether  it  be  a  statute  of  Con- 
6805  gress,  or  regulations  adopted  pursuant  thereto. 

Since  respondents  disagree  with  the  policies  here¬ 
tofore  adopted  by  the  Board,  and  embodied  in  regula¬ 
tions  and  decisions  of  the  Board,  they  apparently  feel 
free  to  ignore  the  enactments  of  Congress  and  the  regula¬ 
tions  thereunder  in  order  to  vindicate  their  own  concep¬ 
tions  of  sound  air  transport  policy.  Indeed,  by  referring 
to  their  activities  as  early  as  1946,  respondents  are  in 
effect  flaunting  the  fact  that  they  were  responsible  for 
the  activities  of  Standard  Airlines,  Inc.,  and  Viking  Air¬ 
lines,  whose  letters  of  registration  as  large  irregular  car¬ 
riers  were  revoked  for  knowing  and  wilful  violations  of 
the  Act. 

Even  if  we  were  to  assume  that  the  Board’s  policies 
have  been  unsound  (and  we  make  no  such  concession)  it 
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would  be  unthinkable  to  allow  these  respondents,  or  any 
other  private  parties,  to  take  matters  into  their  own 
hands,  and  have  us  condone  such  action.  The  plain  fact 
is  that  Congress  has  enjoined  anyone  from  engaging  in 
air  transportation  without  a  certificate  of  public  conve¬ 
nience  and  necessity  or  other  appropriate  operating  au¬ 
thority  from  the  Board.  Respondents  have  flagrantly  and 
wilfully  ignored  the  statutory  plan.  Unless  and  until  the 
Board  alters  the  regulations  here  involved,  or  the  Con¬ 
gress  directs  a  new  policy,  we  are  duty  bound  to  preserve 
the  integrity  of  our  processes,  and  the  statutory  plan  that 
has  been  entrusted  to  us  for  administration.  After  all, 
Congress  has  delegated  to  this  Board,  and  not  to  respond¬ 
ents,  the  administration  of  the  Civil  Aeronautics  Act. 

We  cannot  stress  too  strongly  the  importance  of  en¬ 
forcing  the  requirements  of  our  Act  and  the  rules  and 
regulations  issued  thereunder.  The  administration  of  the 
Civil  Aeronautics  Act  is  necessarily  dependent  upon  de¬ 
tailed  regulations  which  reach  into  virtually  every  facet 
of  an  air  carrier’s  operations.  If  the  respondents  herein 
are  permitted  to  ignore  the  Board’s  regulations  with  im¬ 
punity,  it  will  be  difficult  to  expect  that  other  air 
6806  carriers  will  not  follow  suit,  and  the  inevitable  re¬ 
sult  will  be  a  weakening  of  the  whole  regulatory 
structure  which  has  taken  years  to  build.  Furthermore, 
it  must  be  borne  in  mind  that  the  regulations  of  the 
Board  extend  not  only  to  economic  matters,  but  to  safety 
as  well.  And  while  the  current  proceeding  does  not  in¬ 
volve  safety  violations,  it  must  be  apparent  that  disre¬ 
gard  of  the  Board’s  economic  regulations  cannot  be  con¬ 
doned  without  running  the  risk  that  general  respect  for 
the  Board’s  safety  regulations  also  will  be  placed  in 
jeopardy.  In  these  circumstances,  we  feel  compelled  to 
take  the  firm  action  embodied  in  this  decision.  On  this 
record,  the  Board  finds  that  no  sanction  short  of  revoca- 
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tion  would  be  sufficient  to  assure  compliance  with  the  law. 

The  dissent  refers  to  “the  Board's  continued  and  ada¬ 
mant  refusal  even  to  meet  with  this  carrier  in  conference 
to  explore  possible  terms  of  settlement  of  the  case  and 
return  to  full  compliance  on  the  part”  of  the  respondent 
carriers.  This  reference  to  the  matter  of  settlement  im¬ 
plies  that  the  Board  has  been  so  unwilling  to  consider 
settlement  as  to  refuse  to  discuss  it.  The  fact  is,  how¬ 
ever,  that  we  have  entertained,  and  after  careful  consid¬ 
eration,  rejected  several  offers  of  settlement  for  good  and 
sufficient  reasons.  The  inadequacies  of  these  settlement 
proposals  are  reflected  in  our  letters  rejecting  them  and 
we  are  attaching  those  letters  as  an  appendix  hereto. 
The  last  of  these  letters,  dated  June  23,  1955,  fully  ex¬ 
plains  the  Board's  reasons  for  refusing  to  hold  a  confer¬ 
ence  and  no  useful  purpose  would  be  served  in  repeating 
them  here. 

"With  respect  to  the  sanctions  we  are  imposing,  the  dis¬ 
sent  recommends  “divestment  and  sanctions”  as  opposed 
to  revocation,  and  in  general  asserts  that  the  remedy  we 
are  employing  is  too  harsh  even  though  the  viola- 
6807  tions  involved  are  wilful.  As  noted  previously, 
we  are  convinced  that  there  is  no  alternative  to 
revocation  in  order  to  bring  respondents  into  compliance 
with  the  Act  and  our  regulations.  The  reference  to 
“divestment  and  sanctions”  by  the  dissent  is  significant 
for  its  complete  lack  of  specificity  as  to  what  these  sanc¬ 
tions  should  be  and  how  they  could  be  expected  to  be 
effective  in  relation  to  the  respondents  here  involved.  It 
must  not  be  forgotten  that  Trans  American  is  already 
the  subject  of  a  consent  cease  and  desist  order;19  re¬ 
spondents  AVeiss  and  Fischgrund  were  identified  with 
Standard  Airlines,  Inc.,  whose  letter  of  registration  was 


19  Order  No.  E-6748,  adopted  August  28,  1952. 
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revoked  for  knowing  and  wilful  violations  of  the  Act; 
and  respondents  Lewin  and  Hart  were  identified  with 
Viking,  whose  letter  of  registration  was  also  revoked  for 
knowing  and  wilful  violations.  In  this  context,  and  tak¬ 
ing  into  account  the  character  and  scope  of  the  respond¬ 
ents  violations  as  shown  by  the  facts  of  record  in  this 
proceeding,  we  believe  that  any  attempt  to  achieve  com¬ 
pliance  through  sanctions  short  of  revocation  would  be 
an  idle  and  vain  gesture. 

We  have  considered  the  respondent’s  exceptions  to  the 
Initial  Decision  and  do  not  find  that  any  of  them  should 
be  sustained.  In  view  of  all  the  foregoing  and  all  the 
facts  of  record,  we  find : 

1.  That  respondents  Stanley  D.  Weiss,  James  Fisch- 
grund,  Jack  B.  Lewin  and  R.  R.  Hart  acquired  control 
of  respondents  Twentieth  Century  Air  Lines,  Inc.,  Trans 
National  Airlines,  Inc.,  Trans  American  Airways,  Inc., 
and  Hemisphere  Air  Transport  in  violation  of  section 
408(a)(5)  of  the  Act,  during  the  periods  and  in  the 
manner  alleged  in  the  complaint. 

6S0S  2.  That  respondents  Weiss,  Fischgrund,  Lewin 
and  Hart  and  respondents  Twentieth  Century  Air 
Lines,  Inc.,  Trans  National  Airlines,  Inc.,  Trans  Ameri¬ 
can  Airways,  Inc.,  Hemisphere  Air  Transport  and  North 
American  Aircoach  System,  Inc.,  without  Board  appro¬ 
val,  have  consolidated  and  merged  their  properties  into 
one  person  for  the  ownership,  management  or  operation 
of  properties  theretofore  held  in  separate  ownership, 
thereby  violating  section  408(a)  (1)  of  the  Act. 

3.  That  respondents  Weiss,  Fischgrund,  Lewin  and 
Hart  individually,  and  as  partners  in  Republic  Aircoach 
System,  Twentieth  Century  Aircraft  Company,  California 
Aircraft  Company  and  Standard  Airmotive  Company,  and 
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respondents  Twentieth  Century  Air  Lines,  Inc.,  Trans 
National  Airlines,  Inc.,  Trans  American  Airways,  Inc., 
Hemisphere  Air  Transport  and  North  American  Aircoach 
System,  Inc.,  through  their  combined  activities,  consti¬ 
tuted  a  single  integrated  air  carrier  which  operated  as  a 
partnership  or  joint  venture  and  which  engaged  in  regular 
air  transportation  without  a  certificate  of  public  conveni¬ 
ence  and  necessity  or  other  appropriate  operating  au¬ 
thority,  all  in  violation  of  section  401(a)  .of  the  Act. 

4.  That  the  respondents  Twentieth  Century  Air  Lines, 
Inc.,  Trans  National  Airlines,  Inc.,  Trans  American  Air¬ 
ways,  Inc.,  and  Hemisphere  Air  Transport  collectively 
held  out  and  operated  a  frequent  and  regular  air  trans¬ 
portation  service  in  violation  of  section  401(a)  of  the  Act 
and  Part  291  of  the  Economic  Regulations  in  the  manner 
alleged  in  the  complaint. 

6S09  5.  That  respondents  Twentieth  Century  Air 

Lines,  Inc.,  Trans  National  Airlines,  Inc.,  Trans 
American  Airways,  Inc.,  and  Hemisphere  Air  Transport 
individually  held  out  and  operated  a  frequent  and  regu¬ 
lar  service  in  violation  of  Part  291  of  the  Board’s  Eco¬ 
nomic  Regulations  and  section  401(a)  of  the  Act,  as  al¬ 
leged  in  the  complaint. 

6.  That  respondents  Twentieth  Century  Air  Lines, 
Inc.,  Trans  National  Airlines,  Inc.,  Trans  American  Air¬ 
ways,  Inc.,  and  Hemisphere  Air  Transport  have  regularly 
provided  air  transportation  to  persons  who,  as  alleged  in 
the  complaint,  have  not  been  sold  tickets  in  accordance 
with  the  prescribed  regulations  and  who  have  purchased 
transportation  from  ticket  agents  with  whom  the  carriers 
had  no  written  agreements,  and  which  agreements,  if  any. 
were  not  filed  with  the  Board,  all  in  violation  of  Part  291 
and  subsections  242.5(a)(3)  (formerly  242.5(b)(4)  of  the 
Economic  Regulations  and  section  401(a)  of  the  Act. 
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7.  That  the  violations  ascribed  to  all  the  respondents 
herein  have  been  “knowing  and  wilful”  as  charged  in  the 
complaint  and  as  contemplated  by  Section  9(b)  of  the  Ad¬ 
ministrative  Procedure  Act. 

8.  That  the  letters  of  registration  of  Twentieth  Cen¬ 
tury  Air  Lines,  Inc.,  Trans  National  Airlines,  Inc.,  Trans 
American  Airways,  Inc.,  and  Jacob  Freed  Adelman, 
d/b/a  Hemisphere  Air  Transport,  should  be  revoked  and 
that  said  carriers  should  be  ordered  to  cease  and  desist 
from  engaging  in  air  transportation  and  from  violating 

the  provisions  of  section  408  of  the  Act. 

6810  9.  That  respondents  Stanley  D.  Weiss,  James 
Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  indi¬ 
vidually,  and  as  partners  in  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Company,  California  Aircraft 
Company  and  Standard  Airmotive  Company,  and  the  re¬ 
spondent  North  American  Aircoach  System,  Inc.,  should 
be  ordered  to  cease  and  desist  from  violating  the  provi¬ 
sions  of  sections  401(a)  and  408  of  the  Act. 

An  appropriate  order  will  be  entered. 

Rizley,  Chairman,  Lee,  Gurney  and  Denny,  Members  of 
the  Board,  concurred  in  the  above  opinion.  Adams,  Vice 
Chairman,  filed  the  attached  concurring  and  dissenting 
opinion. 

6811  ADAMS,  VICE  CAIRMAN,  CONCURRING  AND 

DISSENTING: 

I  concur  with  the  majority  findings  that  the  respondents 
have  willfully  violated  Part  291  of  our  Economic  Regu¬ 
lations,  particularly  regarding  our  rules  against  the  op¬ 
eration  by  an  irregular  carrier  of  frequently  scheduled 
flights.  In  view  of  these  violations  I  agree  that  some 
drastic  sanction  against  the  four  holders  of  letters  of 
registration — Twentieth  Century  Air  Lines,  Inc.,  Trans 
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National  Airlines,  Inc.,  Trans  American  Airways,  Inc., 
and  Hemisphere  Air  Transport — is  in  order,  but  I  do  not 
agree  that  the  only  proper  sanction  in  this  case  is  revo¬ 
cation  of  those  letters  of  registration.  I  dissent  from 
the  majority's  refusal  to  accept  any  settlement  short  of 
outright  and  complete  revocation  no  matter  how  stringent 
the  sanction  might  be — particularly  since  the  majority 
has  refused  even  to  confer  with  officials  of  North  Ameri¬ 
can  Airlines  (the  name  under  which  respondent  carriers 
operated)  regarding  a  possible  settlement. 

I  should  like  to  make  it  clear  at  the  outset  that  my 
basic  difference  with  the  majority  here  is  one  of  long 
standing  wlncli  transcends  this  particular  enforcement 
action.  It  involves  a  difference  in  understanding  as  to 
the  relative  importance  to  be  attached  to  this  Board’s 
promotional  and  developmental  responsibilities  as  com¬ 
pared  with  our  regulator^’  duties.  As  will  be  pointed  out 
later,  T  have  on  various  occasions,  particularly  in  the  low 
fare  air  coach  field,  felt  that  the  Board  has  minimized 
its  promotional  responsibilities  to  the  detriment  of  the 
traveling  public:  and  yet  paradoxically  enough,  we  have 
stressed  these  same  promotional  and  developmental  re¬ 
sponsibilities  in  the  air  cargo  field  to  the  best  in- 
6812  terests  of  the  shipping  public.  I  have  never  been 
able  to  understand  this  fluctuating  policy  and  I 
take  this  opportunity  to  make  one  further  plea  for  a 
somewhat  fairer  and  more  consistent  evaluation  by  my 
colleagues  of  the  Board’s  overall  responsibility:  and  a 
more  tangible  application  of  our  promotional  efforts  in 
the  best  interests  of  the  traveling  public — the  users  who 
still  contribute  more  than  'ninety  percent  of  all  airline 
revenues  to  our  domestic  airlines. 

T  am  convinced  that  considerations  of  both  airline  serv¬ 
ice  and  airline  prices  to  the  traveling  public  should  per¬ 
suade  this  Board  to  settle  this  enforcement  case  on  some 


1475 


(Tr.  6813) 

terms  short  of  outright  revocation  of  the  letters  of  reg¬ 
istration  of  respondent  carriers,  Twentieth  Century, 
Trans  National,  Trans  American  and  Hemisphere.  1 
base  this  conviction  upon  the  benefits  to  the  traveling 
public  which  have  resulted  from  their  providing  a  needed 
competitive  spur  to  our  certificated  trunklines  in  offering 
coach  service  to  the  public  at  low  fares.  For  their  will¬ 
ful  violations,  the  carrier  should  be  penalized,  but  it  does 
not  follow,  to  my  mind,  that  North  American  should  be 
completely  eliminated  from  the  low  fare  non-scheduled 
airline  industry. 

As  I  shall  point  out  later,  the  Board’s  entire  air  cargo 
program  has  consistently  stressed  our  developmental  re¬ 
sponsibilities  in  the  public  interest  and  has  done  so  in  the 
face  of  operations  by  certain  carriers  which  have  at  times 
without  question  violated  our  regulations.  Similarly,  in 
the  Territory  of  Hawaii,  this  Board  certificated  a  carrier 
for  passenger  and  cargo  service  on  a  regularly  scheduled 
basis  in  spite  of  the  fact  that  that  carrier  had  been  found 
in  a  court  proceeding  to  have  violated  provisions  of  our 
Civil  Aeronautics  Act.1  The  Board  nevertheless 
6813  awarded  the  certificate,  and  later  expanded  it  to 
permit  carriage  of  mail  in  addition  to  passengers 
and  property,  on  the  grounds  that  the  public  need  for 
the  carriers  service  outweighed  the  illegal  nature  of  its 
former  operations  (consisting  primarily  of  too-frequent 
service). 

Despite  such  clear  testimony  of  the  Board’s  power  and 
willingness  in  the  past  to  stress  its  promotional  respon¬ 
sibilities  (and  on  occasion  to  minimize  its  regulatory 
duties)  in  the  interests  of  the  public,  the  majority  in  this 
case  now  before  us  nevetheless  chooses  to  preserve  at  all 


1  Hawaiian  Intraterritorial  Service,  Docket  No.  2390,  et  al., 
decided  November  29,  1948,  10  CAB  62. 


1476 


(Tr.  6S14) 

costs  the  sanctity  of  our  regulations,  the  “integrity  of  our 
processes'',  and  states  that  “we  see  no  substance  to  re¬ 
spondents'  attempt  to  try  in  this  proceeding  the  so-called 

public  interest  aspects  of  their  air  transportation  serv- 
•  **  ** 
ice  . 

1  cannot  so  lightly  dismiss  from  my  own  consideration 
of  this  case  these  public  interest  factors  since  apparently 
my  view  of  the  importance  to  be  accorded  the  public  in¬ 
terest  in  this  case  and  in  past  cases  differs  sharply  with 
that  of  the  majority.  This  is  the  very  crux  of  my  dis¬ 
agreement.  I  believe  that  a  proper  fulfillment  of  the 
objectives  laid  down  for  us  by  the  Congress  in  section  2 
of  our  Act  requires  that  we  promote,  develop  and  en¬ 
courage  air  transportation  as  well  as  controlling  it  and 
regulating  it — but  in  exercising  any  of  these  powers  we 
must  have  the  public  interest  uppermost  in  our  minds. 

It  is  interesting  to  note  the  great  stress  recently  placed 
on  the  importance  of  these  very  public  interest 
6814  factors  by  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  The  case  in¬ 
volved  issues  of  possible  unfair  competition  in  our  indus¬ 
try  and  North  American  Airlines,  the  respondent  before 
us  here,  was  the  petitioner  before  the  Circuit  Court.2 3  A 
majority  of  this  Board  had  denied  North  American’s  ap¬ 
plication  for  authority  to  engage  in  air  transportation 
under  the  name  indicated  and  had  ordered  North  Ameri¬ 
can  to  cease  and  desist  from  operating  under  any  name 
containing  the  word  “American”.  The  Court  found,  of 
course,  that  the  Board  had  erred  in  attempting  to  protect 


2  Majority  Opinion,  page  18. 

3  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit;  No.  12041,  North  American  Airlines,  Inc.,  Petitioner  v. 
Civil  Aeronautics  Board,  Respondent,  American  Airlines,  Inc., 
Intervenor,  decided  June  23,  1955. 
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a  name  monopoly  by  employing  the  vast  force  of  the 
United  States  in  its  support.  The  Court  pointed  out 
that  such  an  attempt  was  “far  outside  the  scope  of 
powers  entrusted  to  the  Board”,  and  concluded  its  opin¬ 
ion  in  the  following  language: 

“Given  an  order  in  a  case  which  falls  within  the 
standards  of  illegality  thus  connoted,  with  adequate 
explanation  of  the  reasons  why  the  public  interest 
demands  such  an  order ,  and  a  determination  based 
upon  adequate  supporting  evidence  that  the  respond¬ 
ent  has  engaged  in  the  conduct  to  be  condemned,  we 
will  sustain  the  Board.  This  is  not  such  a  case,  and 
when  as  a  matter  of  law  we  so  conclude,  it  is  our 
duty  to  set  aside  the  Board's  order. 

“We  do  so.” 

(Emphasis  added.) 

It  seems  to  me  that  a  parity  of  reasoning  supports  my 
dissenting  position  in  this  case  now  before  us.  Can  this 
Board,  consistent  with  the  Civil  Aeronautics  Act's 
6S15  policy  declarations  stressed  so  heavily  by  Circuit 
Court,  refuse  to  consider  as  mitigating  circumstances 
here  the  substantial  benefits  to  the  public  interest  which 
North  American's  operations  have  brought  about!  I  do 
not  think  so,  and  in  the  balance  of  this  dissent  I  propose 
to  point  out  in  more  detail  the  basis  for  my  position. 

I  shall  first  discuss  the  ways  in  which  the  present  ma¬ 
jority  action  is  inconsistent  with  the  public  interest  and 
how  this  action  is  simply  a  part  of  a  pattern  which  re¬ 
flects  earlier  decisions  of  a  majority  of  the  Board  which 
in  similar  fashion  minimized  the  interests  of  the  traveling 
public  and  overemphasized  this  Board’s  restrictive  powers 
of  control  and  regulation.  I  shall  then  mention  those 
cases  in  which  the  Board  has  followed  a  more  enlightened 
policy  of  promotion  and  development  in  the  best  inter¬ 
ests  of  the  users  of  air  transportation.  My  theme  is, 
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of  course,  that  this  more  enlightened  policy  is  that  which 
we  should  adopt  in  this  case. 

I  should  like  to  stress  at  the  outset  that  not  the  least 
unfortunate  aspect  of  this  entire  case  is  the  Board’s  con¬ 
tinued  and  adamant  refusal  even  to  meet  with  this  carrier 
in  conference  to  explore  possible  terms  of  settlement  of 
the  case  and  return  to  full  compliance  on  the  part  of 
Twentieth  Century,  Trans  National,  Trans  American  and 
Hemisphere.  My  dissent,  however,  is  based  on  much 
more  than  the  short  shrift  which  the  majority  has  given 
to  North  American’s  many  futile  requests  for  a  confer¬ 
ence.  I  view  the  present  North  American  Enforcement 
Case  as  simply  another  in  a  series  of  matters  which  can 
and  should  be  decided  in  the  best  interests  of  our  travel¬ 
ing  public  if  we,  as  a  matter  of  policy,  wish  to  stress  our 
promotional  and  developmental  obligations;  or 
6816  which  can  be  decided  otherwise,  if  we  are  overly 
concerned  with  exercising  our  regulatory  powers. 
The  majority,  I  believe,  has  adopted  the  latter  course  and 
certainly  from  the  standpoint  of  the  traveling  public, 
either  servicewise  or  pricewise,  this  decision  is  an  un¬ 
fortunate  one. 

All  of  the  benefits  to  the  public  interest  resulting  from 
Twentieth  Century,  Trans  National,  Trans  American  and 
Hemisphere  low  fare  air  coach  service  over  the  past  sev¬ 
eral  years  cannot,  of  course,  be  measured  exactly.  In¬ 
cluded  in  these  benefits  nevertheless  would  obviously  be 
the  low  cost  air  service  utilized  by  the  hundreds  of  thou¬ 
sands  of  passengers  which  these  non-scheduled  operators 
carried  each  year  for  the  past  eight  years.  Of  perhaps 
even  greater  significance,  however,  is  North  American’s 
indirect  contribution  consisting  of  the  stimulus  it  pro¬ 
vided  in  hastening  the  day  of  general  low  fare  air  coach 
operation.  T  feel  that  the  holders  of  letters  of  registra- 
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tion  operating  under  the  name  of  North  American  are 
entitled  to  have  these  benefits  carefuly  weighed  by  the 
Board  in  this  case  along  with  our  consideration  of  their 
violations  of  our  Economic  Regulations. 

Aside  from  the  matter  of  air  coach  service,  we  should 
also  consider  the  very  important  question  of  the  fares 
charged  our  air  coach  passengers.  If  the  letters  of  reg¬ 
istration  of  Twentieth  Century,  Trans  National,  Trans 
American  and  Hemisphere  are  revoked  through  the  pres¬ 
ent  majority  action,  it  must  be  admitted  that  from  a 
price  standpoint  the  air  travelers  in  this  country  will 
have  lost  one  of  their  strongest  and  most  consistent  allies. 
This,  I  believe,  is  amply  demonstrated  by  the  fares  which 
North  American  has  always  advocated — and  which, 
6S17  incidentally,  are  well  below  other  published  fares. 

North  American  offers  an  $SS.OO  one-way  and  a 
$160.00  round-trip  fare  to  our  transcontinental  travelers. 

It  may  be  argued  that  we  at  the  Board,  having  control 
over  all  domestic  air  fares,  can  see  to  it  that  our  U.  S. 
air  travelers  are  adequately  protected,  whether  or  not 
the  present  respondents  and  other  irregular  carriers  are 
allowed  to  survive.  Perhaps  we  Board  members  can  do 
so,  but  the  record  of  a  majority  of  this  Board  in  the  air 
fare  field  for  the  past  17  years  provides  little  support 
for  the  hope  that  a  majority  of  us  will  actually  do  so. 
In  its  entire  existence  this  Board  has  not  yet  conducted 
a  judicious  investigation  of  air  fares  in  the  interests  of 
the  traveling  public. 

This  Board’s  record  in  the  air  fare  field — an  unenviable 
one  from  our  travelers’  standpoint,  at  least — is  clearly 
shown  by  its  majority  decisions  of  April  1952  and  May 
1953.  In  the  first  of  these  (Order  Serial  No.  E-6305, 
adopted  April  9,  1952)  the  Board  levied  upon  the  travel¬ 
ing  public  an  additional  $1.00  charge  on  every  ticket 
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sold — a  charge  which  amounted  in  the  aggregate  to  an 
additional  levy  on  the  traveling  public  of  some  $16,000,000 
at  that  time  and  which,  of  course,  based  on  traffic  in¬ 
creases  since  then,  would  approximate  $20,000,000  in  1954. 
As  I  pointed  out  in  a  dissenting  opinion,  this  additional 
charge  was  authorized  with  no  hearing  at  all  and  was 
based  upon  only  the  most  superficial  of  analyses. 

The  one  worthy  feature  of  the  Board’s  April  1952  de¬ 
cision  was  the  institution  of  a  general  passenger 
681S  fare  investigation;  but  only  a  year  later  (Order 
E-7376,  decided  May  14,  1953),  the  Board  termi¬ 
nated  this  investigation  (again,  as  pointed  out  in  my  dis¬ 
senting  opinion,  for  insufficient  cause)  in  the  face  of  a 
prior  15-year  period  of  Board  inactivity4  relative  to  the 
fares  charged  our  airline  travelers.  In  light  -of  these 
actions  taken  by  a  majority  of  this  Board,  I  feel  that  our 
United  States  airline  travelers  can  take  small  comfort 
in  our  duty  or  willingness  to  protect  their  interests  in 
low  fare  mass  air  transportation.  By  the  same  token, 
■with  this  Board  record  before  me,  I  cannot  bring  myself 
in  the  instant  case  to  ignore  our  air  travelers’  interests 
in  low  air  fares  in  order  to  exercise  my  restrictive  reg¬ 
ulator}’  power  as  a  Board  member. 

I  do  not  propose  in  this  dissent  to  deal  with  all  those 
cases  decided  by  a  Board  majority  on  the  basis  of  what 
I  regard  as  an  unduly  restrictive  concept  of  our  duties 
under  the  Act  to  promote  air  transportation  in  the  public 
interest.5  Nor  do  I  mean  to  imply  that  this  restrictive 
policy  has  been  consistently  applied  in  all  cases  contrary 


4  See  pages  6-10  et  seq.  of  my  dissenting  opinion  for  support 
of  this  statement. 

5  But  see  Transcontinental  Coach-Type  Service  Case ,  Docket  No. 
3397,  et  al.  decided  November  7,  1951,  pages  9-11  for  other  state¬ 
ments  of  such  policy. 
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to  the  best  interests  of  all  users  of  air  transportation. 
The  Board’s  liberal  treatment  and  solution  of  the  air 
cargo  problem  over  the  past  several  years  epitomizes 
the  more  enlightened  type  of  regulation  and  development 
which  should  be  used  here  and  which  should  have  been 
utilized  by  the  Board  in  earlier  cases  in  the  air  fare 
field.6 

6819  These  Board  decisions  in  the  air  cargo  field  am¬ 
ply  demonstrate,  it  seems  to  me,  that  there  is  ade¬ 
quate  Board  precedent,  at  least  relative  to  the  shipping 
public,  for  us  here  to  decide  the  case  now  before  us  with 
the  interests  of  the  traveling  public  uppermost  in  our 
minds.  Further  precedent  for  my  position  is  found  in 
this  Board’s  decision  in  the  Hawaiian  Intraterritorial 
Case  already  cited;  and  of  perhaps  even  greater  sig¬ 
nificance  is  the  very  recent  Circuit  Court  decision  in  the 
North  American  Name  Case  which  reversed  a  Board  ma¬ 
jority  decision  basically  on  the  ground  that  the  public 
interest  had  not  been  properly  considered  by  that  ma¬ 
jority. 

I  can  find  no  evidence  in  the  present  record  that  an 
adoption  of  my  recommended  decision  of  divestment  and 
sanctions  as  opposed  to  revocation  would  result  in  any 
harm  whatsoever  to  a  significant  portion  of  the  public 
or  to  any  segment  of  the  certificated  industry.  Were  the 
Civil  Aeronautics  Board  to  penalize  severely  Twentieth 
Century  Air  Lines,  Trans  National  Airlines,  Trans  Amer¬ 
ican  and  Hemisphere  Air  Transport  for  their  will  full  vio- 

6  See  Air  Freight  Case;  Docket  No.  810  et  al.,  decided  July  29, 
1949,  10  CAB  572;  Transatlantic  Cargo  Case ,  Docket  No.  3041 
et  al.,  decided  by  the  Board  May  19,  1954.  approved  by  the  Presi¬ 
dent  of  the  United  States,  June  17,  1955;  Latin  American  Air 
Freight  Case ,  Docket  No.  2888  et  al.,  decided  by  the  Board  June 
11,  1952,  approved  by  the  President  August  6,  1952,  Order  Serial 
No.  E-6673  and  6674. 
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lations  of  our  economic  regulations,  but  yet  enable  them 
to  survive,  no  one  that  I  know  of  would  be  harmed  to  any 
extent,  but  for  the  reasons  I  have  indicated,  our  traveling 
public  would  undoubtedly  continue  to  receive  substantial 
benefits  from  a  legal  operation  by  these  holders  of  letters 
of  registration. 

/s/  JOSEPH  P.  ADAMS 

GS20  APPENDIX  A 

DOCKET  NO.  6000 

THE  EXAMINER’S  INITIAL  DECISION  RE¬ 
FERRED  TO  HEREIN  IS  NOT  ATTACHED  TO  THIS 
COPY  BECAUSE  OF  THE  WIDE  CIRCULATION 
GIVEN  AT  THE  TIME  OF  ITS  RELEASE.  THE 
INITIAL  DECISION  IS  ATTACHED  TO  THE  ORIG¬ 
INAL  OF  THE  BOARD’S  OPINION  AND  TO  THE  OF¬ 
FICIAL  COPIES  IN  THE  BOARD’S  FILES  AND  MAY 
BE  EXAMINED  THERE.  IT  WILL  ALSO  BE 
PRINTED  AS  PART  OF  THE  OFFICIAL  “CIVIL 
AERONAUTICS  BOARD  REPORTS”. 


6821  APPENDIX  B 

Feb.  26,  1954 

Mr.  Hardy  K.  Maclay 
1317  F.  Street,  N.  W. 

Washington  4,  D.  C. 

Mr.  Jacob  Freed  Adelman 
60  East  42nd  Street 
New  York  17,  New  York 

Mr.  Joseph  C.  O’Mahoney 
236  Southern  Building 
Washington,  D.  C. 

Gentlemen : 


1483 


(Tr.  6822) 

In  accordance  with  Rule  215  of  the  Board’s  Rules  of 
Practice  the  Board  has  considered  the  offer  of  settlement 
presented  by  the  respondents  in  the  North  American  Air¬ 
lines  Enforcement  Proceeding,  Docket  No.  6000.  The  of¬ 
fer  is  set  forth  in  a  Proposal  for  Settlement  dated  Feb¬ 
ruary  19,  1954,  and  filed  with  the  Board  on  that  date. 
The  Board  has  also  considered  the  Memorandum  in  Sup¬ 
port  of  Recommendation  that  Proposal  for  Settlement  be 
Rejected,  filed  by  the  Office  of  Compliance  on  February 
23,  1954. 

Under  Rule  215  of  the  Board’s  Rules  of  Practice  the 
offer  of  settlement  should  have  been  submitted  first  to 
the  Chief  of  the  Office  of  Compliance  for  its  consideration 
in  accordance  with  the  provisions  of  that  Rule.  How¬ 
ever,  by  the  Memorandum  referred  to  above,  the  Chief  of 
the  Office  of  Compliance  has  simultaneously  rejected  the 
proposal  and  transmitted  it  to  the  Board  with  a  recom¬ 
mendation  that  it  not  be  accepted.  Accordingly,  the  pro¬ 
posal  will  be  deemed  to  have  been  finally  submitted  to  the 
Board  for  its  action  thereon. 

By  the  Proposal  filed  with  the  Board  the  respondents 
offer  to  settle  the  proceeding  by  surrendering  for  can¬ 
cellation  the  Letters  of  Registration  presently  issued  and 
outstanding  in  the  names  of  Twentieth  Century  Airlines, 
Inc.,  Trans  National  Air  Lines,  Inc.,  Trans  American 
Airways,  Inc.,  and  Hemisphere  Air  Transport  upon  final 
decision  by  the  Board  denying  respondents’  application 
for  certificates  of  public  convenience  and  necessity  in  the 
New  York-Chicago  Service  Case,  Docket  No.  9S6, 
6822  the  Denver  Service  Case,  Docket  No.  1S41,  and  the 
Northeast-Southwest  Service  Case ,  Docket  No.  2355, 
or  upon  final  decision  in  any  one  of  said  proceedings 
Granting  respondents  a  certificate  of  public  convenience 
and  necessity  authorizing  respondents  to  engage  in  sched¬ 
uled  air  transportation.  As  a  part  of  the  settlement  pro- 
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posal,  respondents  requested  that  the  compliance  pro¬ 
ceeding  be  dismissed  or  placed  in  inactive  status. 

Upon  consideration  of  this  matter  the  Board  has  con¬ 
cluded  that  the  -offer  of  settlement  should  be  rejected. 
The  Board  finds  the  proposal  to  be  wholly  unacceptable, 
and  no  useful  purpose  would  be  served  by  elaborating  at 
length  upon  the  reasons  for  our  rejection.  However,  for 
your  guidance  in  connection  with  any  future  settlement 
proposals  which  you  may  wish  to  make  to  the  Office  of 
Compliance  as  provided  in  Buie  215,  we  would  like  to  call 
to  your  attention  the  following  factors  in  our  conclusion: 

“1.  The  Proposal  does  not  include  any  offer  to  adjust 
the  scope  or  regularity  of  operations,  or  the  mode  of  con¬ 
ducting  operations  as  a  combined  operation,  or  to  sus¬ 
pend  or  terminate  any  of  the  existing  arrangements  or 
relationships  which  enable  the  respondents  to  operate  as 
a  group,  pending  the  termination  of  the  Letters  of  Reg¬ 
istration  at  the  conclusion  -of  the  three  route  proceedings. 
Since  the  route  proceedings  are  all  major  ones  involving 
many  parties  and  issues,  termination  as  proposed  by 
respondents  is  probably  at  least  a  year  in  the  future, 
and  more  likely  is  IS  months  to  two  years  distant.  (More¬ 
over,  if  a  certificate  of  public  convenience  and  necessity 
is  issued  the  -offer  is  meaningless,  for  the  carriers  would 
thereupon  be  required  by  Part  291  of  the  Board’s  Reg¬ 
ulations  to  surrender  their  Letters  of  Registration  in  any 
event.) 

2.  Even  if  the  Letters  of  Registration  of  the  four  air 
carrier  respondents  are  eventually  terminated  in  accord¬ 
ance  with  the  terms  of  the  offer,  the  remaining  nine  non¬ 
carrier  respondents  would  not  be  prohibited  by  the  settle¬ 
ment  order  from  entering  into  arrangements  with  other 
air  carriers  exactly  like  those  alleged  to  be  unlawful  in 
this  proceeding.  The  non-carrier  respondents  would  be 
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free  to  make  such  arrangements  either  before  or  after 
termination  of  the  Letters  of  Registration.  Thus  nothing 
would  actually  be  “settled”  by  acceptance  of  the  offer. 

3.  The  complaint  contains  serious  and  substantial 
charges  of  violations  of  the  Act  by  the  non-carrier  re¬ 
spondents.  Yet  the  offer  of  settlement,  if  accepted, 

6S23  would  mean  that  the  Board  in  effect  would  be 
simply  dismissing  this  portion  of  the  complaint, 
and  that  no  restrictions  or  sanctions  on  the  non-carrier 
respondents  would  be  imposed  either  now  or  upon  termi¬ 
nation  of  the  Letters  of  Registration. 

4.  The  principal  argument  advanced  in  support  of  the 
Proposal  is  that  acceptance  would  enable  the  Board  to 
consider  whether  there  is  a  public  need  for  respondents* 
service.  Acceptance  of  such  a  proposal,  however,  would 
encourage  violation  of  law  contrary  to  the  public  inter¬ 
est,  for  it  would  permit  a  violator  to  obtain  long  delays 
and  postponements  of  enforcement  proceedings  by  the 
simple  expedient  of  filing  applications  for  route  authority 
and  seeking  delay  of  the  enforcement  action  until  the 
route  proceeding  is  decided.  Moreover,  regulatory  and 
economic  chaos  would  be  brought  about  if  the  Board  post¬ 
poned  or  dismissed  enforcement  proceedings  in  cases 
where  an  applicant  inaugurated  the  very  service  for  which 
authority  was  sought  in  advance  of  the  Board’s  determi¬ 
nation  of  the  application.  The  Board  believes  that  it 
has  the  duty  under  the  Civil  Aeronautics  Act  to  follow 
an  enforcement  policy  designed  to  insure  reasonable  com¬ 
pliance  by  all  air  carriers  with  the  Act  and  the  Board’s 
regulations,  and  that  such  a  policy  is  necessary  to  im¬ 
plement  the  Congressional  policy  and  the  Board’s  pro¬ 
gram  for  the  development  and  encouragement  of  air 
transportation. 

The  decision  to  reject  the  offer  of  settlement  has  been 
approved  by  the  Board.  However,  Members  Lee  and 
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Adams  wish  to  make  a  separate  statement  as  follows: 

“While  we  concur  in  rejecting  the  offer  of  settle¬ 
ment  we  would  grant  the  earlier  request  by  the  North 
American  Group  in  Docket  No.  6357,  for  greater 
clarity  in  the  Board's  Economic  Regulations  by  per¬ 
mitting  14  trips  a  month  between  any  two  pairs  of 
points  in  the  United  States  by  any  one  carrier,  and 
would  defer  the  enforcement  proceeding  until  after 
decision  in  the  Omnibus  case,  provided  the  carriers 
consented  to  a  cease  and  desist  order.” 

A  copy  of  this  letter  is  being  sent  to  the  Examiner  in 
this  proceeding  and  to  the  Chief  of  the  Office  of  Com¬ 
pliance. 

Sincerely  yours, 

(Signed) 

CHAN  GURNEY 
Chairman 


6S24  March  9,  1954 

Mr.  Hardy  K.  Maclay 
1317  F  Street,  N.  W. 

Washington  4,  D.  C. 

Mr.  Jacob  Freed  Adelman 
60  East  42nd  Street 
New  York  17,  New  York 

Mr.  Joseph  C.  O'Mahoney 
236  Southern  Building 
Washington,  D.  C. 

Gentlemen : 

On  February  26,  1954,  the  Board  advised  you  that  it 
had  concluded  that  the  offer  of  settlement  presented  by 
the  respondents  in  the  North  American  Airlines  Enforce¬ 
ment  Proceeding,  Docket  No.  6000,  should  be  rejected. 
On  March  5,  1954,  you  filed  on  behalf  of  the  respondents 
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a  “Request  for  Reconsideration  of  Settlement  Proposal 
and  a  Modification  of  Settlement  Proposal”,  together  with 
a  “Request  for  Postponement”  requesting  that  the  hear¬ 
ing  in  the  proceeding  be  postponed  until  the  request  for 
reconsideration  has  been  acted  upon. 

In  the  original  proposal  filed  with  the  Board  the  re¬ 
spondents  offered  to  settle  the  proceeding  by  surrender¬ 
ing  for  cancellation  the  Letters  of  Registration  presently 
issued  and  outstanding  in  the  names  of  Twentieth  Cen¬ 
tury  Airlines,  Inc.,  Trans  National  Air  Lines,  Inc.,  Trans 
American  Airways,  Inc.,  and  Hemisphere  Air  Transport 
upon  final  decision  by  the  Board  denying  respondents’ 
application  for  certificates  of  public  convenience  and  ne¬ 
cessity  in  the  New  York-Chicago  Service  Case ,  Docket  No. 
9S6,  the  Denver  Service  Case ,  Docket  No.  1841,  and  the 
Northeasts oiithivest  Service  Case ,  Docket  No.  2355,  or 
upon  final  decision  in  any  one  of  said  proceedings  grant¬ 
ing  respondents  a  certificate  of  public  convenience  and 
necessity  authorizing  respondents  to  engage  in  scheduled 
air  transportation.  As  a  part  of  the  settlement  proposal, 
respondents  requested  that  the  compliance  proceeding  be 
dismissed  or  placed  in  inactive  status. 

In  the  request  for  reconsideration  the  respondents  now 
offer  to  modify  the  original  proposal  by  agreeing  to  limit 
the  operations  of  each  of  the  four  Large  Irregular  Car¬ 
riers  to  not  more  than  14  round  trips  per  month  between 
any  two  points. 

6825  Upon  reconsideration  of  this  matter  in  the  light 
of  the  modification  and  in  the  light  of  the  argu¬ 
ments  advanced  in  support  of  the  modified  proposal  the 
Board  has  again  concluded  that  the  offer  of  settlement 
should  be  rejected.  Tn  our  judgment  the  modification 
does  not  change  the  original  proposal  in  any  significant 
or  substantial  respect.  It  does  not  purport  to  modify 
the  original  proposal  by  now  offering  to  make  any  ad- 
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justments  with  respect  to  the  alleged  violations  relating 
to  section  40S,  the  ticket  and  ticket  agency  regulations, 
or  the  conduct  of  combined  operations.  In  addition,  ac¬ 
ceptance  of  the  offer  would  not  even  bring  about  a  sub¬ 
stantial  reduction  in  scope  of  operations,  since  the  re¬ 
spondents  could,  by  dove-tailing  the  operations  of  the 
four  irregular  carriers,  continue  to  operate  approximately 
two  round  trips  per  day  between  any  two  points.  More¬ 
over,  there  is  nothing  to  prevent  other  irregular  air  car¬ 
riers  from  being  added  to  the  North  American  group  in 
order  to  increase  the  volume  of  operations. 

The  Board  again  wishes  to  remind  you  that  offers  of 
settlement  are  clearly  required  under  the  Board’s  Buies 
of  Practice  to  be  submitted  in  the  first  instance  to  the 
Office  of  Compliance.  In  order  that  there  may  be  no 
misunderstanding  on  this  point  we  consider  that  modi¬ 
fications  of  offers  of  settlement  which  have  been  rejected 
by  the  Board  should  likewise  in  the  future  be  submitted 
to  that  Office.  In  addition,  we  wish  to  call  your  atten¬ 
tion  to  the  fact  that  the  Rules  of  Practice  specifically 
provide  that  the  submission  of  the  offer  or  proposal  of 
settlement  shall  not  alter  or  delay  the  course  of  the  pro¬ 
ceeding  unless  so  ordered  by  the  Board.  In  view  of  the 
fact  that  this  proceeding  has  now  been  pending  for  al¬ 
most  exactly  one  year,  during  which  time  the  respond¬ 
ents  have  had  many  opportunities  to  submit  an  offer  of 
settlement  for  consideration  by  the  Office  of  Compliance 
and  the  Board,  the  Board  will  expect  that  this  provision 
of  the  rule  be  adhered  to  strictly. 

The  decision  to  reject  the  offer  of  settlement  has  been 
approved  by  the  Board.  However,  Members  Lee  and 
Adams  dissent  from  this  action,  for  the  reasons  relating 
to  their  views  which  are  incorporated  in  the  Board’s  let¬ 
ter  of  February  2G,  1954. 
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In  view  of  the  action  taken  herein  no  action  is  required 
on  the  request  for  postponement,  and  it  is  hereby  dis¬ 
missed. 

A  copy  of  this  letter  is  being  sent  to  the  Examiner  in 
this  proceeding  and  to  the  Chief  of  the  Office  of  Com¬ 
pliance. 

Sincerely  yours, 

(signed) 

CHAN  GURNEY 
Chairman 

6826  March  26,  1954 

Mr.  Hardy  K.  Maclay 
1317  F  Street,  N.  W. 

Washington  4,  D.  C. 

Mr.  Jacob  Freed  Adelman 
60  East  42nd  Street 
New  York  17,  New  York 

Mr.  Joseph  C.  O’Mahoney 
236  Southern  Building 
Washington,  D.  C. 

Gentlemen : 

The  Board  has  received  the  letter  of  March  12,  and 
telegram  of  March  15,  1954,  requesting  reconsideration  of 
the  Board’s  rejection  of  your  modified  offer  of  settlement 
in  the  North  American  Enforcement  Proceeding,  Docket 
No.  6000.  In  your  letter  you  urge  that  acceptance  of  the 
offer  would  substantially  reduce  the  expense  and  time 
which  would  otherwise  be  devoted  to  the  enforcement 
proceeding. 

In  the  modified  proposal  the  respondents  offered  to  set¬ 
tle  the  proceeding  by  surrendering  for  cancellation  the 
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Letters  of  Registration  presently  issued  an  outstanding 
in  the  names  of  Twentieth  Century  Airlines,  Inc.,  Trans 
National  Air  Lines,  Inc.,  Trans  American  Airways,  Inc., 
and  Hemisphere  Air  Transport  upon  final  decision  by 
the  Board  denying  respondents’  application  for  certif¬ 
icates  of  public  convenience  and  necessity  in  the  New 
York-Chicago  Service  Case ,  Docket  No.  9S6,  the  Denver 
Service  Case,  Docket  No.  1S41,  and  the  Northeast-South- 
west  Service  Case ,  Docket  No.  2355,  or  upon  final  decision 
in  any  one  of  said  proceedings  granting  respondents  a 
certificate  of  public  convenience  and  necessity  authorizing 
respondents  to  engage  in  scheduled  air  transportation. 
Pending  such  cancellation  the  respondents  also  offered 
to  limit  the  operations  of  each  of  the  four  large  irregular 
carriers  to  not  more  than  14  round  trips  per  month  be¬ 
tween  any  two  points.  In  addition,  as  a  part  of  the  set¬ 
tlement  proposal,  respondents  requested  that  the  com¬ 
pliance  proceeding  be  dismissed  or  be  placed  in  inactive 
status.  Nothing  was  said  about  interim  compliance  with 
other  provisions  alleged  to  be  violated,  or  other  viola¬ 
tors. 

6827  Tn  rejecting  the  North  American  offer  of  settle¬ 
ment,  our  letters  of  February  26  and  March  9, 
1954,  set  forth  a  number  of  reasons  for  such  action. 
Those  reasons  continue  to  be  applicable,  of  course,  and 
need  not  be  repeated  here.  While  the  Board  also  took 
into  consideration  the  burdens  necessarily  involved  in 
going  forward  with  the  proceeding,  the  Board  did  not 
discuss  this  aspect  of  the  matter  in  any  detail.  Accord¬ 
ingly,  this  letter  will  be  restricted  to  dealing  more  fully 
with  the  question  of  expense,  particularly  in  the  light  of 
the  representations  set  forth  in  your  most  recent  letter 
of  March  12. 

The  Board  is  deeply  interested  in  the  possibility  of 
saving  expense  both  to  the  Board  and  to  air  carriers  in 
processing  proceedings  before  the  Board,  and  welcome 
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any  suggestions  to  that  end  so  long  as  they  are  consistent 
with  the  Board's  duties  and  responsibilities  under  the 
Civil  Aeronautics  Act,  including  the  responsibility  for 
appropriate  enforcement  of  its  provisions.  It  is  our 
opinion,  however,  that  (a)  for  the  reasons  ’which  have 
been  set  forth  in  our  letters  of  February  26  and  March 
9,  1954,  the  suggestion  in  this  case  is  not  consistent  with 
those  duties  and  responsibilities,  and  (b)  that  there  is 
little  likelihood  that  any  substantial  savings  in  expense 
could  be  achieved  under  the  proposal  which  you  have 
made,  and  that  there  is  at  least  a  possibility  that  the 
proposal  if  accepted  would  result  in  even  greater  expense 
to  the  Board,  the  respondents,  and  other  parties  to  the 
three  route  proceedings. 

As  you  know,  the  Board  has  always  held  (consistent 
with  practices  in  other  agencies  which  have  been  sus¬ 
tained  by  the  courts)  that  violations  of  lawT  by  an  appli¬ 
cant  in  a  route  proceeding  are  relevant  on  the  issues  of 
whether  the  applicant  is  “fit,  willing,  and  able  to  per¬ 
form  [the  requested]  transportation  properly,  and  to  con¬ 
form  to  the  provisions  of  this  Act  and  the  rules,  regula¬ 
tions  and  requirements  of  the  Board  hereunder”.  It  is, 
of  course,  impossible  at  this  stage  to  attempt  to  foretell 
the  extent  to  which  it  will  be  necessary  to  hear  the  ques¬ 
tion  of  violations  of  law  by  North  American  in  each  one 
of  the  three  route  cases.  This  is  largely  due  to  the  fact 
that  the  Board  cannot  now  attempt  to  prejudge  or  deter¬ 
mine  the  possible  contentions  and  positions  which  may 
be  taken  in  those  cases.  It  is  clear,  however,  that  those 
cases  contain  a  much  greater  number  of  parties  than  does 
the  enforcement  case:  that  although  some  air  carriers 
are  parties  in  all  three  route  cases  there  are  other  air 
carriers  and  other  persons  who  are  parties  in  only  one 
or  two  of  such  cases:  that  separate  and  different 
6828  records  will  be  compiled  in  three  cases;  and  that 
the  final  results  of  such  cases  cannot  be  foretold 
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now  either  by  the  parties  or  by  the  Board.  For  exam¬ 
ple,  at  this  stage  of  the  proceeding  it  is  necessary  to 
assume  that  there  is  a  possibility  that  one  of  the  parties 
in  the  Northeast-Southwest  Service  Case  may  insist  on 
a  complete  hearing  on  the  issue  of  violations  of  law  by 
North  American  on  the  ground  that  the  Board  in  the 
Chicago-New  York  and  Denver  Service  cases  may  never 
reach  the  issue  of  Xorth  American’s  fitness  and  ability, 
or  that  the  record  in  those  cases  is  inadequate,  or  that 
neither  the  record  nor  the  findings  by  the  Board  in  those 
cases  are  binding  on  a  party  to  the  Northeast-Southwest 
case. 

On  the  whole,  therefore,  it  would  appear  that  insofar 
as  now  can  be  foretold  the  best  opportunity  for  cutting 
down  the  time  and  expense  required  to  be  devoted  to  the 
issue  of  violations  of  law  by  Xorth  American  would  be 
to  complete  the  record  in  the  enforcement  proceeding, 
and  thereafter  attempt  to  have  such  record  stipulated  in 
whole  or  in  part  into  the  route  cases.  Since  there  are 
only  two  parties  to  the  enforcement  proceeding,  thereby 
reducing  the  possibilities  of  extensive  and  possibly  ex¬ 
cessive  cross-examination  and  the  confusion  and  delav 

% 

which  frequently  arise  because  of  the  multiplicity  of  par¬ 
ties,  it  should  be  possible  to  complete  such  record  with 
less  time  and  expense  than  if  trial  of  such  an  issue  were 
undertaken  in  one  or  all  of  the  route  cases.  Whether 
the  record  in  the  enforcement  case  would  have  to  be  sup¬ 
plemented  in  any  of  the  route  cases  would  depend,  of 
course,  upon  the  contentions  and  showing  made  in  such 
case. 

Sincerely  yours, 

(signed) 

CHAN  GURNET 
Chairman 
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Mr.  Hardy  K.  Maclay 
1317  F  Street,  N.  W. 

Washing-ton  4,  D.  C. 

Re:  North  American  Compliance  Proceeding, 
Docket  No.  6000 

Dear  Mr.  Maclay: 

This  has  reference  to  your  letter  of  April  30,  1955, 
addressed  to  the  Chairman,  in  which  you  reiterate  the 
desire  of  the  respondents  in  the  above-entitled  proceeding 
for  a  conference  with  the  Board  concerning  their  pro¬ 
posal  for  settlement,  filed  on  March  25,  1955,  and  suggest 
May  9  as  an  agreeable  date  for  such  a  conference. 

The  Board  has  given  careful  consideration  to  your 
latest  request  and  has  decided  to  adhere  to  its  original 
decision  deferring  any  action  on  the  settlement  proposal 
and  the  request  for  a  conference  until  after  the  oral  argu¬ 
ment  on  Mav  11.  Our  decision  to  do  so  is  influenced  not 
* 

only  by  the  fact  that  the  short  space  of  time  which  would 
remain  between  such  a  conference  and  oral  argument 
would  not  be  conducive  to  full  Board  deliberation  on  the 
merits  of  North  American’s  proposal,  but  also  by  the  fact 
that  many  of  the  considerations  North  American  may 
desire  to  advance  at  a  conference  might  duplicate  argu¬ 
ments  presented  at  oral  argument  or  which  could  be  pre¬ 
sented  with  equal  facility  at  that  time. 

North  American  will,  of  course,  be  free  at  oral  argu¬ 
ment  to  urge  the  reasons  supporting  its  proposal,  if  it  so 
desires.  You  may  be  assured  that  North  American’s  pro¬ 
posal  and  its  request  for  a  conference  will  be  given  full 
consideration  by  the  Board  before  final  decision  is  reached 
in  this  proceeding. 

Sincerely  yours, 

/s/  Joseph  P.  Adams 
Acting  Chairman 


(Tr.  6829) 
May  4,  1955 


(Tr.  6830) 
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June  28,  1955 


Hardy  K.  Maclay,  Esq. 

1317  F.  Street,  N.  W. 

Washington  4,  D.  C. 

Dear  Mr.  Maclay: 

This  has  reference  to  the  proposal  for  settlement  of 
the  North  American  Airlines  Enforcement  Proceeding , 
Docket  No.  6000,  filed  with  the  Board  by  North  American 
on  March  25,  1955,  and  to  your  previous  correspondence 
with  the  Board  with  respect  to  a  conference  concerning 
the  offer  of  settlement. 

After  full  deliberation,  the  Board  has  concluded  that 
the  offer  of  settlement  must  be  rejected  and  the  request 
for  a  conference  denied.  In  reaching  this  determination  we 
have  considered  the  arguments  advanced  in  the  North 
American  proposal,  the  answer  of  the  Chief,  Office  of 
Compliance  thereto  filed  on  March  31,  1955,  and  the  vari¬ 
ous  matters  raised  in  your  letters  of  April  12,  1955,  April 
30,  1955,  May  13,  1955  and  June  24,  1955.  The  Board 
believes  North  American’s  offer  is  wholly  unacceptable 
and  that  further  consideration  of  it  at  a  conference  with 
the  Board  would  serve  no  useful  purpose,  for  the  reasons 
hereinafter  set  forth. 

Under  the  terms  of  North  American’s  proposal,  the 
compliance  proceeding  would  immediately  be  placed  in  an 
inactive  status  or  dismissed  upon  the  following  condi¬ 
tions:  (1)  That  Twentieth  Century  Airlines,  Inc.,  Trans 
National  Air  Lines,  Inc.,  Trans  American  Airways,  Inc., 
and  Hemisphere  Air  Transport,  the  air  carrier  respond¬ 
ents,  are  permitted  to  continue  operations  (a)  until  the 
Board  shall  have  granted  North  American  authority  to 
operate  regularly  scheduled  service  under  a  certificate, 
or  (b)  until  the  Board  shall  have  denied  North  Ameri¬ 
can’s  pending  certificate  applications  in  the  Neiv  York - 
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Chicago  Case ,  Docket  No.  9S6,  the  Denver  Service  Case, 
Docket  No.  1841,  the  Additional  Northeast-Southwest 
Service  Case ,  Docket  No.  2355,  and  the  New  Y ork-Florida 
Proceeding ,  Docket  No.  3051;  (2)  that  the  Letters  of  Reg¬ 
istration  of  the  four  air  carriers  are  surrendered  for  can¬ 
cellation  upon  acceptance  of  the  proposal  by  the  Board; 
and  (3)  that  pending  action  on  the  certificate  applica¬ 
tions  North  American  would  be  allowed  by  the 
6S31  Board  to  operate  between  any  points  between  which 
it  operated  any  flights  during  1954,  provided  that 
it  does  not  use  any  greater  number  of  aircraft  than  it 
now  owns.  Your  letter  of  June  24,  1955  apparently  is 
intended  to  suggest  a  modification  of  the  proposal,  in  that 
the  North  American  carrier  respondents  would  now  again 
be  willing  to  accept  a  limitation  of  14  flights  per  month 
between  any  two  points  on  their  respective  operations 
pending  action  on  the  certificate  applications. 

This  proposal,  including  the  suggested  modification,  is 
in  substance  simply  a  reiteration  of  North  American’s 
offer  of  settlement  submitted  on  February  19,  1954,  which 
was  considered  by  the  Board  and  rejected  by  letters  dated 
February  26,  1954,  March  9,  1954,  and  March  26,  1954. 
The  principal  considerations  that  motivated  our  action 
were  set  forth  in  the  Board’s  letter  of  February  26  in 
the  following  language: 

“1.  The  Proposal  does  not  include  any  offer  to 
adjust  the  scope  or  regularity  of  operations,  or  the 
mode  of  conducting  operations  as  a  combined  opera¬ 
tion,  or  to  suspend  or  terminate  any  of  the  existing 
arrangements  or  relationships  which  enable  the  re¬ 
spondents  to  operate  as  a  group,  pending  the  termi¬ 
nation  of  the  Letters  of  Registration  at  the  conclu¬ 
sion  of  the  three  route  proceedings.  Since  the  route 
proceedings  are  all  major  ones  involving  many  par¬ 
ties  and  issues,  termination  as  proposed  by  respond¬ 
ents  is  probably  at  least  a  year  in  the  future,  and 
more  likely  IS  months  to  two  years  distant.  (More- 
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over,  if  a  certificate  of  public  convenience  and  neces¬ 
sity  is  issued  the  offer  is  meaningless,  for  the  car¬ 
riers  would  thereupon  be  required  by  Part  291  of  the 
Board's  Regulations  to  surrender  their  Letters  of 
Registration  in  any  event). 

“2.  Even  if  the  Letters  of  Registration  of  the  four 
air  carrier  respondents  are  eventually  terminated  in 
accordance  with  the  terms  of  the  offer,  the  remaining 
nine  non-carrier  respondents  would  not  be  prohibited 
by  the  settlement  order  from  entering  into  arrange¬ 
ments  with  other  air  carriers  exactly  like  those  al¬ 
leged  to  be  unlawful  in  this  proceeding.  The  non¬ 
carrier  respondents  would  be  free  to  make  such  ar¬ 
rangements  either  before  or  after  termination  of  the 
Letters  of  Registration.  Thus  nothing  would  actually 
be  ‘settled’  by  acceptance  of  the  offer. 

6832  “3.  The  complaint  contains  serious  and  sub¬ 

stantial  charges  of  violations  of  the  Act  by  the 
non-carrier  respondents.  Yet  the  offer  of  settlement, 
if  accepted,  would  mean  that  the  Board  in  effect 
would  be  simply  dismissing  this  portion  of  the  com¬ 
plaint,  and  that  no  restrictions  or  sanctions  on  the 
non-carrier  respondents  would  be  imposed  either  now 
or  upon  the  termination  of  the  Letters  of  Registra¬ 
tion. 

“4.  The  principal  argument  advanced  in  support  of 
the  Proposal  is  that  acceptance  would  enable  the 
Board  to  consider  whether  there  is  a  public  need  for 
respondents’  service.  Acceptance  of  such  a  proposal, 
however,  would  encourage  violation  of  law  contrary 
to  the  public  interest,  for  it  would  permit  a  violator 
to  obtain  long  delays  and  postponements  of  enforce¬ 
ment  proceedings  by  the  simple  expedient  of  filing 
applications  for  route  authority  and  seeking  delay 
of  the  enforcement  action  until  the  route  proceeding 
is  decided.  Moreover,  regulatory  and  economic  chaos 
would  be  brought  about  if  the  Board  postponed  or 
dismissed  enforcement  proceedings  in  cases  where  an 
applicant  inaugurated  the  very  service  for  which  au¬ 
thority  was  sought  in  advance  of  the  Board's  deter- 


1497 


(Tr.  6833) 

mination  of  the  application.  The  Board  believes  that 
it  has  the  duty  under  the  Civil  Aeronautics  Act  to 
follow  an  enforcement  policy  designed  to  insure  rea¬ 
sonable  compliance  by  all  air  carriers  with  the  Act 
and  the  Board's  regulations,  and  that  such  policy  is 
necessary  to  implement  the  Congressional  policy  and 
the  Board's  program  for  the  development  and  en¬ 
couragement  of  air  transportation." 

We  find  that  the  reasons  there  stated  are  equally  appli¬ 
cable  to  the  present  proposal  and  require  its  rejection. 
North  American  has  made  no  attempt  to  meet  the  objec¬ 
tions  earlier  expressed  by  the  Board.  Thus,  for  example, 
the  North  American  group  again  proposes  no  steps  to 
achieve  compliance  with  existing  requirements  relating  to 
its  combined  operations,  the  excessive  frequency  and  reg¬ 
ularity  of  its  services,  and  the  activities  of  the  non-air 
carrier  respondents,  all  of  which  requirements  allegedly 
have  been  and  are  being  knowingly  and  willfully  violated. 
We  believe  that  the  acceptance  of  North  American's  offer, 
which  contemplates  no  significant  adjustments  in  its  mode 
of  operation  despite  the  substantial  and  serious 
6833  charges  made  in  the  complaint,  would  be  totally  in¬ 
consistent  with  the  Board's  regulatory  duties  and 
responsibilities  under  the  Civil  Aeronautics  Act. 

Such  differences  as  do  exist  between  the  present  pro¬ 
posal  and  that  originally  submitted  are  not  significant  and 
do  not  alter  the  result.  The  only  limitation  on  North 
American's  operations  pending  disposition  of  its  certifi¬ 
cate  applications  now  proposed  and  not  previously  con 
sidered  by  the  Board  is  the  one  whereby  North  American 
would  agree  to  operate  only  betwen  the  same  points  be¬ 
tween  which  it  operated  in  1954  and  to  utilize  in  such  op- 
rations  no  more  aircraft  than  it  presently  owns.  This 
limitation,  however,  like  the  suggested  14-flight  per  month 
restriction  rejected  by  our  letter  of  March  9,  1954,  would 
not  cause  any  significant  diminution  of  the  alleged  unlaw¬ 
ful  frequency  and  regularity  of  the  North  American  op- 
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orations,  nor  would  it  be  effective  to  prevent  continuation 
of  the  other  violations  charged. 

The  other  major  difference  between  this  and  the  1954 
proposal  relates  to  North  American's  request  that  the  New 
York-Florida  Proceeding ,  Docket  No.  3051,  be  added  to  the 
list  of  those  proceedings  which  would  determine  the  dura¬ 
tion  of  the  continued  operating  authority  of  the  North 
American  carriers.  In  view  of  the  magnitude  and  early 
procedural  posture  of  that  proceeding,  the  principal  ef¬ 
fect  of  this  request  might  be  to  occasion  even  further  delay 
in  the  ultimate  disposition  of  the  issues  in  Docket  No. 
6000. 

We  are  unable  to  find  that  a  conference  with  the  Board 
with  respect  to  this  matter  is  either  necessary  or  desira¬ 
ble.  The  main  reason  you  advance  for  a  conference  is 
that  it  will  permit  full  exploration  of  the  “entire  North 
American  problem"  and  “the  North  American  situation." 
However,  the  facts  relating  to  North  American,  insofar 
as  they  are  pertinent  to  the  proper  disposition  of  the  is¬ 
sues  in  Docket  No.  6000,  are  matters  of  record  in  that 
proceeding,  and  the  positions  of  both  North  American  and 
the  Office  of  Compliance  have  been  clearly  established 
therein.  You  may  be  assured  that  the  Board  will  weigh 
all  of  those  facts  in  reaching  its  final  decision. 

Your  reference  to  the  procedures  followed  in  the  North¬ 
east  Enforcement  Proceeding,  Docket  No.  6350,  does  not 
support  the  present  request.  In  that  case,  a  conference 
was  held  with  the  Board  at  the  outset  of  the  proceeding 
before  a  hearing  or  other  procedural  steps  had  been  com¬ 
pleted.  Here,  however,  the  proceeding  has  been 
6834  fully  heard  and  argued  before  the  Board.  By  our 
letter  of  May  4,  1955,  North  American  was  specific¬ 
ally  accorded  the  opportunity  to  support  its  proposal  at 
the  oral  argument  of  May  11  herein.  To  the  extent  that 
the  argument  was  directed  to  the  proposal,  the  Board  has 
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considered  such  argument,  together  with  the  representa¬ 
tion  made  in  your  various  letters,  in  determining  that  the 
proposal  and  request  for  conference  should  be  rejected. 

Sincerely  yours, 

/s/  Ross  Rizley 
Chairman 

6835  Order  No.  E-9360 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office 
in  Washington,  D.  C.  on  the  1st  day  of  July,  1955. 

In  the  matter  of  the  TWENTIETH  CENTURY  AIR 
LINES,  INC.,  ET  AL.  Compliance  Proceeding.  Docket 
No.  6000. 


ORDER 

A  full  public  hearing  having  been  held  in  the  above- 
entitled  proceeding  and  the  Board,  upon  consideration  of 
the  record,  having  issued  its  opinion  containing  its  find¬ 
ings,  conclusions  and  decision,  which  is  attached  hereto 
and  made  a  part  hereof; 

IT  IS  ORDERED  THAT: 

1.  Letters  of  Registration  Nos.  528,  1735,  1760  and 
1148,  issued  to  Twentieth  Century  Air  Lines,  Inc.,  Trans 
National  Airlines,  Inc.,  Trans  American  Airways,  Inc., 
and  Jacob  Freed  Adelman,  d.b.a.  Hemisphere  Air  Trans¬ 
port,  respectively,  be  and  they  hereby  are  revoked,  effec¬ 
tive  12:01  a.m.  EST,  September  1,  1955. 

2.  On  and  after  12 :01  a.m.,  EST,  September  1,  1955,  the 
partnership  or  joint  venture  known  variously  as  the 
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“  North  American  Combine’’,  the  4 ‘North  American 
Group”,  and  “North  American  Airlines”  and  consisting 
of  Stanley  D.  Weiss,  James  Fischgrund,  Jack  B.  Lewin, 
R.  R.  Hart,  Republic  Aircoach  System,  Twentieth  Cen¬ 
tury  Aircraft  Company,  California  Aircraft  Company, 
Standard  Airmotive  Company,  North  American  Aircoach 
System,  Inc.  (also  d.b.a.  North  American  Airlines  Agency 
Corp.)  Twentieth  Century  Air  Lines,  Inc.,  Trans  National 
Airlines,  Inc.,  Trans  American  Airways,  Inc.,  and  Jacob 
Freed  Adelman,  d.b.a.  Hemisphere  Air  Transport,  its 
successors  and  assigns,  cease  and  desist  from  engaging 
directly  or  indirectly  in  air  transportation  within  the 
meaning  of  sections  1(10)  and  1(21)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended; 

3.  On  and  after  12:01  a.m.,  EST,  September  1,  1955, 
Twentieth  Century  Airlines,  Inc.,  Trans  National  Air¬ 
lines,  Inc.,  Trans  American  Airways,  Inc.,  Jacob  Freed 
Adelman,  d.b.a  Hemisphere  Air  Transport,  their  succes¬ 
sors  and  assigns,  all  both  collectively  and  individually, 
cease  and  desist  from  (a)  engaging  directly  or  indirectly 
in  air  transportation  within  the  meaning  of  sections  1(10) 
and  1(21)  of  the  Civil  Aeronautics  Act  of  1938,  as  amend¬ 
ed;  and/or  (b)  violating  the  provisions  of  section  408  of 
the  Civil  Aeronautics  Act  of  1938,  as  amended. 
6836  4.  On  and  after  12:01  a.m.,  EST,  September  1, 

1955,  North  American  Aircoach  System,  Inc.  (also 
d.b.a.  North  American  Airlines  Agency  Corp.)  and  Stan¬ 
ley  D.  Weiss,  James  Fischgrund,  Jack  B.  Lewin  and 
R.  R.  Hart,  individually  and  as  partners  d.b.a.  Republic 
Aircoach  System,  Twentieth  Century  Aircraft  Company 
and  California  Aircraft  Company,  and  Stanley  D.  Weiss 
and  James  Fischgrund,  as  partners  d.b.a.  Standard  Air- 
motive  Company,  their  successors  and  assigns,  all  both 
collectively  and  individually,  cease  and  desist  from  (a) 
engaging  in  air  transportation  in  violation  of  the  provi- 
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sions  of  section  401(a)  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended;  and/or  (b)  violating  the  provisions  of 
section  40S  of  the  Civil  Aeronautics  Act  of  193S,  as 
amended; 

5.  Effective  immediatelv,  Twentieth  Centurv  Air  Lines, 
Inc.,  Trans  National  Airlines,  Inc.,  Trans  American  Air¬ 
ways,  Inc.,  and  Jacob  Freed  Adelman,  d.b.a.  Hemisphere 
Air  Transport,  their  successors  and  assigns,  all  both  col¬ 
lectively  and  individually,  or  through  arrangements  with 
North  American  Aircoach  System,  Inc.,  Stanley  D.  Weiss, 
James  Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  indi¬ 
vidually  and  as  partners  d.b.a  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Company  and  California  Air¬ 
craft  Company,  and  Stanley  D.  Weiss  and  James  Fisch¬ 
grund,  as  partners  d.b.a.  Standard  Airmotive  Company, 
their  successors  and  assigns,  cease  and  desist  from  collec¬ 
tively  or  individually  engaging  directly  or  indirectly  in  air 
transportation  otherwise  than  in  conformity  with  Part  291 
of  the  Board’s  Economic  Regulations,  as  amended; 

6.  Effective  immediately,  Twentieth  Century  Air  Lines, 
Inc.,  Trans  National  Airlines,  Inc.,  Trans  American  Air¬ 
ways,  Inc.,  and  Jacob  Freed  Adelman,  d.b.a.  Hemisphere 
Air  Transport,  their  successors  and  assigns,  all  both  col¬ 
lectively  and  individually,  or  through  arrangements  with 
North  American  Aircoach  System,  Inc.,  Stanley  D.  Weiss, 
James  Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  indi¬ 
vidually  and  as  partners  d.b.a.  Republic  Aircoach  System, 
Twentieth  Century  Aircraft  Company  and  California  Air¬ 
craft  Company,  and  Stanley  D.  Weiss  and  James  Fisch¬ 
grund,  as  partners  d.b.a.  Standard  Airmotive  Company, 
their  successors  and  assigns,  cease  and  desist  from  collec¬ 
tively  or  individually  operating,  or  holding  out  to  the  pub¬ 
lic  either  expressly  or  by  course  of  conduct  that  they  op¬ 
erate  flights  of  aircraft  in  air  transportation  between  New 
York,  N.  Y.,  and  Los  Angeles,  Calif.,  Miami,  Fla.  and  New 
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York,  X.  Y.  and  Chicago,  Ill.,  or  Kansas  City,  Mo.,  and 
Xew  York,  X.  Y.,  or  between  any  other  points  whatsoever 
or  within  any  points  whatsoever, 

(a)  in  such  maner  that  any  given  or  uniform  num¬ 
ber  of  flights  are  operated  between  the  same  two  points 
per  week  or  recurrently  in  successive  weeks; 

(b)  regularly  or  with  a  reasonable  degree  of  regu¬ 
larity,  which  regularity  is  reflected  by  the  operation 
of  a  single  flight  per  week  on  the  same  day  of  each 
week  between  the  same  two  points,  or  is  reflected  by 
the  recurrence  of  operations  of  two  round-trip  flights, 
or  flights  varying  from  two  to  three  or  more  such 

flights,  between  any  same  two  points  each  week  in 
6S37  succeeding  weeks,  without  there  intervening  other 

weeks  or  approximately  similar  periods  at  irregular 
but  frequent  intervals  during  which  no  such  flights  are 
operated  so  as  thereby  to  result  in  appreciable  definite 
breaks  in  service;  it  being  intended  by  this  subpara¬ 
graph  to  require  irregularity  in  service  between  any 
such  points  but  not  to  preclude  the  operation  of  more 
than  one  or  two  such  flights  in  any  given  week,  nor  to 
prescribe  any  specific  maximum  limitation  upon  the 
number  of  flights  which  may  be  performed  in  any 
one  week,  if  infrequency  and  irregularity  of  service  is 
otherwise  achieved  through  variations  in  numbers  of 
flights  and  intervals  between  flights  and  through  fre¬ 
quent  and  extended  definite  breaks  in  service; 

(c)  otherwise  than  upon  an  occasional  and  infre¬ 
quent  basis  restricted  to  such  rarity  and  infrequency 
of  flight  as  to  preclude  any  uniform  pattern  or  normal 
consistency  of  operations  between  such  points. 

7.  Effective  immediately,  Twentieth  Century  Air  Lines, 
Inc.,  Trans  Xational  Airlines,  Inc.,  Trans  American  Air¬ 
ways,  Inc.,  and  Jacob  Freed  Adelman,  d.b.a.  Hemisphere 
Air  Transport,  their  successors  and  assigns,  cease  and  de¬ 
sist  from: 

a.  Transporting  persons  who  have  been  issued  tick¬ 
ets  which  do  not  comply  in  form,  at  the  time  of  sale, 
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with  the  provisions  of  section  291.24  of  the  Board's 
Economic  Regulations,  as  amended; 

b.  Transporting  persons  who  have  purchased  such 
transportation  from  ticket  agents  with  whom  the 
transporting  carrier  has  not  entered  into  written 
agreements;  or 

c.  Transporting  persons  who  have  purchased  such 
transportation  from  ticket  agents  with  whom  the 
transporting  carrier  has  entered  into  written  agree¬ 
ments  but  which  agreements  have  not  been  filed  with 
the  Board  in  accordance  with  the  provisions  of  sec¬ 
tion  242.5  of  the  Board's  Economic  Regulations,  as 
amended ; 

S.  Twentieth  Century  Air  Lines,  Inc.,  Trans  National 
Airlines,  Inc.,  Trans  American  Airways,  Inc.,  Jacob  Freed 
Adelman,  d.b.a.  Hemisphere  Air  Transport,  North  Amer¬ 
ican  Aircoach  System,  Inc*.,  Stanley  D.  Weiss,  James  Fisch- 
grund,  Jack  B.  Lewin,  and  R.  R.  Hart,  individually  and  as 
partners  d.b.a.  Republic  Aircoach  System,  Twentieth  Cen¬ 
tury  Aircraft  Company  and  California  Aircraft  Company, 
and  Stanley  D.  Weiss  and  James  Fischgrund,  as  partners 

d.b.a.  Standard  Airmotive  Company,  be  notified  immedi¬ 
ately  by  telegram  of  the  entry  of  this  order,  and  thereafter 
be  duly  served  with  a  copy  of  this  order. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(SEAL) 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  1st  dav  of  Julv,  1955 

In  the  matter  of  the 

TWENTIETH  CENTURY  AIR  LINES,  INC.,  ET  AL. 

Compliance  Proceeding 
Docket  No.  6000 

Order 

On  July  1,  1955,  respondents  filed  with  the  Board  a 
motion  to  disqualify  Board  Member  Harmar  D.  Denny 
from  participation  in  this  proceeding.  Accompanying  the 
motion  was  a  separate  request  that  the  motion  be  with¬ 
held  from  public  disclosure.  The  motion  for  disqualifi¬ 
cation  alleges,  inter  alia ,  that  on  the  basis  of  an  affidavit 
attached  thereto,  and  of  facts  and  information  known  to 
the  Board,  Member  Denny  is  “biased  and  prejudiced 
against  these  Respondents  and  is  not  judicially  competent, 
capable  or  qualified  to  discuss  as  a  Board  Member,  or  to 
consider  or  decide  any  question  or  issue  presented  for 
Board  decision  in  this  proceeding”.  In  support  of  the 
motion  respondents  rely  on  Colonial  Airlines,  Inc.,  9 
C.A.B.  273  (1948),  and  state  that  further  affidavits  in  sup¬ 
port  of  the  motion  will  be  filed  within  six  days.  The  re¬ 
spondents  request  a  hearing  before  an  Examiner  of  the 
Board  with  the  right  to  call  Board  employees  and  others 
as  witnesses  in  order  to  establish  the  truth  of  the  matter 
alleged  in  their  attached  affidavit  on  information  and 
belief. 

Upon  consideration  of  the  motion  and  attached  affidavit, 
the  Board  lias  determined  that  the  motion  should  be  de¬ 
nied,  and  that  this  matter  should  not  be  withheld  from 
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public  disclosure.  We  have  examined  the  allegations  in 
the  motion,  as  well  as  the  detailed  statements  in  the  sup¬ 
porting  affidavits  and  we  conclude  that  they  fail  to  es¬ 
tablish  any  sound  basis  for  excluding  Member  Denny  from 
participation  in  this  proceeding.  To  begin  with,  it  is 
apparent  that  most  of  the  alleged  facts  upon  which  the 
motion  is  predicated  are  stated  to  have  occurred  approxi¬ 
mately  one  year  ago  and  there  is  no  showing  that  these 
facts  were  not  then  known  to  respondents  or  that  they 
could  not  have  been  brought  to  the  Board's  attention  long 
prior  to  the  present  motion.  We  think  it  is  perfectly 
plain  that  respondents  are  not  entitled  to  sit  back  until 
Board  decision  is  imminent  and  at  their  convenience  come 
forward  with  a  claim  for  disqualification  of  a  Board 
Member  based  upon  alleged  facts  within  respondents' 
knowledge  long  prior  to  consideration  of  this  case  by  the 
Board.  If  the  respondents  had  reason  to  challenge 
6S39  the  status  of  Member  Denny,  it  was  incumbent 
upon  them  to  make  their  challenge  timely.  Were 
this  not  the  case,  respondents  would  be  free  to  hold  their 
challenge  in  reserve  until  such  time  as  they  might  have 
reason  to  believe  that  the  Board  Member  in  question  had 
voted  adversely  to  respondents’  position. 

Entirely  apart  from  the  question  of  timeliness,  we  are 
satisfied  that  the  affidavit  in  support  of  the  motion  does 
not  lay  a  sufficient  predicate  for  disqualifying  Member 
Denny  or  for  further  inquiry  into  his  qualifications. 

IT  IS  THEREFORE  ORDERED,  That  the  aforemen¬ 
tioned  motion  to  disqualify  Board  Member  Denny  and 
the  request  for  withholding  the  motion  from  public  dis¬ 
closure  be  and  thev  herebv  are  denied. 

♦  • 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(SEAL) 


(Tr.  6S42-6S43) 
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CIVIL  AERONAUTICS  BOARD 
Washington  25 

July  5,  1955 

DOCKET  NO.  6000 
COMPLIANCE  PROCEEDING 
TWENTIETH  CENTURY  AIR  LINES,  INC.,  ET  AL. 


NOTICE  TO  ALL  PARTIES : 

Through  a  clerical  error  the  attached  page  was  omitted 
from  Appendix  B  to  the  copy  of  the  Opinion  in  the  above- 
entitled  case  sent  to  you  on  July  1,  1955. 

/s/  Francis  W.  Brown 
Francis  W.  Brown 

6843 

May  4  1955 

Mr.  Hardy  K.  Maclay 
1317  F  Street,  N.W. 

Washington  4,  D.  C. 

Ret  North  American  Compliance  Proceeding, 

Docket  No.  6000 

Dear  Mr.  Maclay: 

This  has  reference  to  your  letter  of  April  30,  1955,  ad¬ 
dressed  to  the  Chairman,  in  which  you  reiterate  the  de¬ 
sire  of  the  respondents  in  the  above-entitled  proceeding 
for  a  conference  with  the  Board  concerning  their  pro¬ 
posal  for  settlement,  filed  on  March  25,  1955,  and  suggest 
May  9  as  an  agreeable  date  for  such  a  conference. 

The  Board  has  given  careful  consideration  to  your  lat¬ 
est  request  and  has  decided  to  adhere  to  its  original  de- 
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cision  deferring  any  action  on  the  settlement  proposal 
and  the  request  for  a  conference  until  after  the  oral 
argument  on  May  1 1.  Our  decision  to  do  so  is  influenced 
not  only  by  the  fact  that  the  short  space  of  time  which 
would  remain  between  such  a  conference  and  oral  argu¬ 
ment  would  not  be  conducive  to  full  Board  deliberation 
on  the  merits  of  North  American’s  proposal,  but  also  by 
the  fact  that  many  of  the  considerations  North  American 
may  desire  to  advance  at  a  conference  might  duplicate 
arguments  presented  at  oral  argument  or  which  could  be 
presented  with  equal  facility  at  that  time. 

North  American  will,  of  course,  be  free  at  oral  argu¬ 
ment  to  urge  the  reasons  supporting  its  proposal,  if  it  so 
desires.  You  may  be  assured  that  North  American’s  pro¬ 
posal  and  its  request  for  a  conference  will  be  given  full 
consideration  by  the  Board  before  final  decision  is  reached 
in  this  proceeding. 

Sincerely  yours, 

/s/  Joseph  P.  Adams 
Acting  Chairman 


(Tr.  GS64) 
6864 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  29th  day  of  July,  1955 

In  the  matter  of  the 

TWENTIETH  CENTURY  AIR  LINES,  INC.,  ET  AL. 

Compliance  Proceeding 
Docket  No.  6000 

Order 

On  July  14,  1955,  the  respondents  filed  a  motion  herein 
requesting  postponement  of  the  effectiveness  of  Order  No. 
E-9360,  which  order  directed,  among  other  things,  that  (1) 
the  air  carrier  respondents  immediately  comply  with  re¬ 
quirements  of  Part  291  of  the  Board’s  Economic  Regula¬ 
tions  applicable  to  large  irregular  carriers,  and  that  (2) 
the  Letters  of  Registration  of  such  carriers  be  revoked 
effective  September  1,  1955.  In  their  motion  respondents 
inform  us  of  their  intention  to  seek  judicial  review  of  the 
Board’s  order,  and  they  request  that  the  Board  postpone 
the  effectiveness  of  Order  No.  E-9360  pending  such  review 
or,  in  the  alternative,  they  urge  that  the  effectiveness  of 
the  cease  and  desist  portions  of  said  order  now  in  effect 
(ordering  paragraphs  5,  6  and  7  thereof)  be  postponed 
until  September  1,  1955,  when  the  revocation  provisions 
become  effective. 

In  support  of  the  motion,  respondents  contend  that  ir¬ 
reparable  injury  will  result  from  enforcing  any  portions 
of  the  order  pending  review.  They  state  that  enforcement 
of  either  the  revocation  or  cease  and  desist  provisions 
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will  put  them  out  of  business,  with  a  consequent  loss  of 
hundreds  of  thousands  of  dollars  to  them  and  the  termi¬ 
nation  of  employment  of  over  500  persons.  Enforcement 
of  the  cease  and  desist  portions  of  the  order  allegedly 
would  have  this  effect  because  under  the  Board’s  order 
all  components  of  the  North  American  combine  would 
have  to  be  treated  as  a  single  carrier  for  the  purpose  of 
determining  regularity  and  frequency  of  operations,  and 
because,  in  any  event,  the  offer  and  performance  by  the 
air  carrier  respondents  of  substantially  daily  service 
through  use  of  a  single  ticket  agency  is  essential  for  eco¬ 
nomically  feasible  operations. 

Respondents  also  urge  that  a  stay  is  warranted  be¬ 
cause  the  Board  has  here  decided  “substantial  and  con¬ 
troversial  legal  issues.”  The  principal  questions  alleged 
to  be  in  this  category  are:  (1)  whether  the  Board’s  1949 
amendment  to  Part  291  of  the  Economic  Regulations  is  in¬ 
valid  as  a  change  in  terms  of  existing  licenses,  adopted 
without  an  adjudicatory  and  evidentiary  hearing;  (2) 
whether  the  complaint  herein  charged  respondent  carriers 
with  individual  violations  of  frequency  and  regular- 
6865  itv  requirements;  (3)  whether  respondents  consti¬ 
tute  a  single  integrated  air  carrier  operating  a 
partnership  or  joint  venture;  (4)  whether  the  individual 
respondents  engaged  directly  in  air  transportation;  (5) 
whether  respondents  violated  section  408  of  the  Act;  and 
(6)  whether  the  Board  improperly  directed  that  cases  on 
its  docket  be  handled  out  of  their  normal  order. 

On  July  22,  1955,  the  Compliance  attorneys  filed  an 
answer  to  the  motion  in  which  they  oppose  a  stay  of  any 
portions  of  the  Board’s  order.  They  assert  that  to  grant 
a  stay  under  the  circumstances  of  this  case  would  be  to 
condone  continued  illegal  operations,  would  be  inconsist¬ 
ent  with  the  Board’s  action  in  prior  comparable  cases, 
and  also  would  be  beyond  the  Board’s  powers.  They  state 
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that  the  cease  and  desist  provisions  simply  require  re¬ 
spondents  to  comply  with  the  law,  and  to  the  extent  that 
North  American  would  experience  difficulty  by  having  a 
single  standard  of  regularity  and  frequency  applicable  to 
all  their  operations,  respondents  have  it  within  their 
power  to  dissolve  the  combine  unlawfully  established  and 
conduct  separate  and  independent  operations.  Finally, 
the  Compliance  attorneys  take  the  position  that  there  is 
nothing  novel  in  the  propositions  of  law  decided  that 
would  warrant  a  stay. 

Upon  consideration  of  the  motion  and  the  answer  there¬ 
to,  we  find  North  American's  claim  that  a  stay  should  is¬ 
sue  so  that  North  American  may  continue  its  present  ac¬ 
tivities  without  restraint  during  the  entire  period  neces¬ 
sary  for  judicial  review  to  be  wholly  unpersuasive.  As  we 
have  previously  found,  this  record  makes  it  clear  that  the 
respondents  embarked  on  a  carefully  devised  and  delib¬ 
erate  scheme  to  circumvent  the  requirements  of  the  Civil 
Aeronautics  Act,  and  having  done  so,  they  assumed  fall 
responsibility  for  the  consequences  of  their  unlawful  ac¬ 
tion.  Nor  do  we  perceive  any  substance  in  North  Ameri¬ 
can’s  contention  that  the  nature  of  the  questions  here 
decided  requires  such  a  stay.  The  arguments  now  assert¬ 
ed  by  respondents  are  for  the  most  part  simply  a  reitera¬ 
tion  of  those  advanced  and  rejected  in  the  course  of  the 
proceeding.  We  think  these  contentions  have  been  fully 
and  adequately  disposed  of  in  our  opinion  and  the  Exam¬ 
iner’s  Initial  Decision  adopted  as  a  part  thereof.1  Shorn 


1  Respondents  have  again  reiterated  their  contention  that  “it  is 
improper  for  the  Board  to  direct  that  cases  on  its  docket  be 
handled  out  of  their  normal  order,"  thus  implying  that  the  Board 
directed  the  Examiner  here  to  expedite  disposition  of  the  enforce¬ 
ment  proceeding.  We  take  this  occasion  to  state  that  the  Board, 
in  fact,  gave  no  such  instructions  to  the  Examiner  in  this  in¬ 
stance;  but  the  Board’s  established  practice,  which  is  well  knowrn, 
gives  priority  to  certain  types  of  cases,  such  as  those  involving 
enforcement  matters,  mergers,  rates  and  route  renewals. 
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of  the  legal  niceties  that  respondents  have  sought  to  erect 
around  it,  North  American’s  basic  contention  is  that  it 
can,  without  benefit  of  a  certificate,  conduct  a  scheduled 
air  carrier  operation  wherever,  whenever  and  however  it 
chooses.  We  think  the  answer  plain  that  it  cannot  do 
so. 

6866  Although  we  are  unconvinced  by  North  Ameri¬ 
can’s  substantive  arguments,  we  nonetheless  recog¬ 
nize  respondents’  right  and  announced  intention  to  seek 
judicial  review  of  the  Board’s  decision.  In  the  particular 
circumstances  of  this  ca^e,  the  Board  is  of  the  opinion 
that  it  would  not  be  contrary  to  the  public  interest  to 
postpone  the  effectiveness  of  the  revocation  portions  of 
the  Board’s  order  pending  review’  by  the  appropriate 
Court  of  Appeals  of  the  Board’s  action.  We  will  also  ac¬ 
cede  to  respondents’  request  for  a  stay  of  the  cease  and 
desist  provisions  of  the  order  to  the  extent  of  granting 
such  relief  through  August  30,  1955,  the  date  by  which 
respondents  must  file  their  petition  for  review  of  Order 
No.  E-9360.  The  Board  is  unwilling,  at  this  juncture,  to 
suspend  the  effectiveness  of  the  cease  and  desist  require¬ 
ments  until  the  litigation  has  run  its  course.  Respond¬ 
ents  will,  of  course,  be  free  to  seek  a  further  stay  of  their 
effectiveness  by  court  action,  if  they  so  desire. 

Our  action  here  is  predicated  upon  the  expectation  that 
North  American’s  petition  for  review  will  be  timely  filed, 
and  that  it  will  be  prosecuted  expeditiously  and  without 
any  undue  delay.  We  have  therefore  provided  that  the 
ordering  portions  of  this  order  shall  automatically  termi¬ 
nate  unless  an  appeal  is  taken  within  sixty  days  after 
the  adoption  of  Order  No.  E-9360. 

TT  IS  ORDERED  THAT : 

1.  The  effectiveness  of  ordering  paragraphs  1,  2,  3 
and  4  of  Order  No.  E-9360  be  and  it  hereby  is  postponed 


(Tr.  6S66) 
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until  30  days  after  the  entry  by  a  Court  of  Appeals  of 
any  decision  affirming  said  order; 

2.  The  effectiveness  of  ordering  paragraphs  5,  6  and  7 
of  Order  No.  E-9360  be  and  it  hereby  is  postponed  to,  and 
including  August  30,  1955 ; 

3.  All  of  the  provisions  of  this  order  shall  automatic¬ 
ally  terminate  and  be  of  no  further  force  and  effect  on 
August  30,  1955,  unless  on  or  before  that  date  the  re¬ 
spondents  file  with  a  Court  of  Appeals  a  petition  for  re¬ 
view  of  Order  No.  E-9360; 

4.  Except  to  the  extent  granted  herein,  respondents’ 
motion  to  postpone  the  effectiveness  of  Order  No.  E-9360 
be  and  it  hereby  is  denied. 


By  the  Civil  Aeronautics  Board: 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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IN  THE 

UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


NORTH  AMERICAN  AIRLINES,  INC.* 

TRANS  NATIONAL  AIRLINES,  INC. 

TRANS  AMERICAN  AIRWAYS,  INC. 

JACOB  FREED  ADELMAN,  d.b.a.  HEMISPHERE 

AIR  TRANSPORT 

NORTH  AMERICAN  AIR  COACH  SYSTEM,  INC.  and 
STANLEY  D.  WEISS,  JAMES  FISCHGRUND, 
JACK  B.  LEWIN  and  R.  R.  HART,  INDIVIDUAL¬ 
LY  AND  AS  PARTNERS  d.b.a.  REPUBLIC  AIR- 
COACH  SYSTEM,  also  d.b.a.  TWENTIETH  CEN¬ 
TURY  AIRCRAFT  COMPANY  also  d.b.a.  CALI¬ 
FORNIA  AIRCRAFT  COMPANY,  and  STANLEY 
D.  WEISS  and  JAMES  FISCHGRUND,  AS  PART¬ 
NERS,  d.b.a.  STANDARD  AIRMOTIVE  COM¬ 
PANY, 

Petitioners, 


vs. 


THE  CIVIL  AERONAUTICS  BOARD 

Respondent. 


Civil  Action  No.  12,S58 


Petition  for  Judicial  Review  of  Order  Serial  No.  H-9360 
of  Respondent,  Civil  Aeronautics  Roard** 


*  Referred  to  in  the  proceeding  before  the  Civil  Aeronautics 
Board  as  Twentieth  Century  Airlines,  Inc.  (See  Opinion  of  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit  in  North 
American  Airlines,  Inc.,  Petitioner  vs.  C.A.B.,  Respondent,  Ameri¬ 
can  Airlines,  Inc.,  Intervenor.  (Decided:  June  23,  1955,  Case  No. 
12,041). 

**  Related  judicial  proceedings  arising  out  of  the  proceeding  be- 
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To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit: 

Petitioners  above  designated  present  this  Petition  for 
Judicial  Review  and  the  setting  aside  of  an  order  of 
Respondent  Civil  Aeronautics  Board,  and  in  support 
thereof  respectfully  allege  the  following: 

I 

The  Nature  of  the  Proceeding 

1.  Petitioners  seek  review  of  Respondent’s  Opinion 
and  Order  No.  E-9360  dated  July  1,  1955  (attached  as 
Appendix  A)  as  modified  by  its  Order  E-944S  dated  July 
29,  1955  (attached  as  Appendix  B)  and  of  the  findings, 
conclusions  and  opinions  upon  which  said  order  is  based. 

2.  Brief  background  facts  essential  for  understanding 
tiie  purport  and  effect  of  the  aforementioned  opinion  and 
orders  are  as  follows:  Petitioners,  North  American  Air¬ 
lines,  Inc.,  Trans  American  Airways,  Inc.,  Trans  National 
Airlines,  Inc.,  and  Hemisphere  Air  Transport,  are  irreg¬ 
ular  carriers  holding  operating  licenses  (Letters  of  Reg¬ 
istration)  issued  pursuant  to  the  provisions  and  subject 
to  the  limitations  and  conditions  of  Part  292.1  of  Re¬ 
spondent’s  Economic  Regulations  adopted  May  5,  1947 1 


fore  Respondent,  Civil  Aeronautics  Board  of  which  review  is  here 
sought  are : 

Twentieth  Century  Airlines,  Inc.,  et  al,  vs.  Oswald  Ryan  et  al, 
(U.S.D.C.S.D.  Calif.)  Civil  Action  No.  15645-PH.;  Twentieth  Cen¬ 
tury  Airlines,  Inc.  et  al,  vs.  Oswald  Ryan,  et  al,  (U.S.D.C.,  D.C.C.) 
Civil  Action  No.  3028-53.;  Twentieth  Century  Airlines,  Inc.,  et  al, 
vs.  Oswald  Ryan,  et  al,  (U.S.  Ct.  of  App.,  D.C.C.)  Case  No.  11,913; 
Twentieth  Century  Airlines,  Inc.,  et  al  vs.  Oswald  Ryan,  et  al,  Ap¬ 
plication  for  Stay,  74  S.  Ct.  8  (1953).;  Twentieth  Century  Airlines, 
Inc.,  et  al,  vs.  Civil  Aeronautics  Board,  (U.S.  Ct.  of  App.,  D.C.C.) 
Civil  Action  No.  12,566. 

1  Economic  Regulations  applicable  to  irregular  carriers  desig¬ 
nated  as  Part  292.1  in  1947  were  recotified  as  Part  291  on  July  1, 
1949,  14  F.R.  3546. 
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North  American  Aircoach  System,  Inc.,  a  corporation 
controlled  by  the  individual  Petitioners,  Stanley  D.  Weiss, 
James  Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  is 
general  agent  for  the  aforementioned  carriers.  The  in¬ 
dividual  Petitioners  through  the  partnerships  Republic 
Aircoach  System,  Twentieth  Century’  Aircraft  Company 
and  California  Aircraft  Company  own  and  lease  aircraft 
to  Petitioner  carriers  and  perform  accounting,  bookkeep¬ 
ing  and  fiscal  services  for  Petitioner  companies.  Stand¬ 
ard  Airmotive  Company  in  which  Petitioners  Stanley  D. 
Weiss  and  James  Fischgrund  are  equal  partners,  engages 
in  maintenance  and  overhaul  of  large  transport  type  air¬ 
craft  and  engines  as  well  as  other  activities  having  no 
connection  with  this  proceeding  and  has  on  occasion 
leased  an  aircraft  to  one  of  Petitioner  carriers.  Peti¬ 
tioner  carriers  engage  in  the  business  of  transporting 
passengers  in  aircoach  service,  principally  transcontinen¬ 
tal^  New  York  to  Los  Angeles  and  New  York  to  San 
Francisco  via  Chicago,  Illinois  and  via  Washington,  D.  C. 
and  Dallas,  Texas,  and  between  New  York  and  Miami. 

3.  Petitioners  have  pending  before  Respondent,  Civil 
Aeronautics  Board,  five  proceedings  in  which  they  seek 
certificates  of  public  convenience  and  necessity  to  engage 
in  low  cost  coach  service  on  a  regularly  scheduled  basis 
between  some  21  major  domestic  cities  in  the  United 
States.2 

4.  In  support  of  its  Order  E-9360,  Respondent  has 
made  the  following  ultimate  findings  and  conclusions: 


2  New  York-Chicago  Service  Case ,  Docket  No.  986 — Awaiting 
Board  decision.  Denver  Service  Case,  Docket  No.  1841 — Brief  due 
September  6,  1955.  Additional  Northeast-Southwest  Service  Case, 
Docket  No.  2355 — Awaiting  Initial  Decision  of  the  Examiner.  New 
York-Florida  Proceeding,  Docket  No.  3051 — Hearings  in  session, 
expected  to  be  completed  shortly.  Washington-Chicago  Case,  Docket 
No.  2376 — Awaiting  Order  of  Consolidation. 
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(a)  That  Petitioner  carriers,  individually  and  collec¬ 
tively,  held  out  and  operated  a  frequent  and  regular  air 
transportation  service  in  violation  of  Section  401  (a)  of 
the  Civil  Aeronautics  Act  and  Part  291  of  Respondent’s 
Economic  Regulations: 

(b)  That  Petitioner  carriers  provided  air  transporta¬ 
tion  to  persons  who  had  not  been  sold  tickets  in  accord¬ 
ance  with  prescribed  regulations  and  who  had  purchased 
transportation  from  ticket  agents  with  whom  Petitioner 
carriers  did  not  have  written  agreements  and  which 
agreements,  if  any,  were  not  filed  with  Respondent,  all  in 
violation  of  Part  291  and  Section  242.5(a)(3)  of  Re¬ 
spondent’s  Economic  Regs,  and  of  Section  401(a)  of  the 
Civil  Aeronautics  Act: 

(c)  That  the  individual  Petitioners,  Stanley  D.  Weiss, 
James  Fisehgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  had 
engaged  directly  in  air  transportation  without  authority 
to  do  so: 

(d)  That  Petitioners,  Stanley  D.  Weiss,  James  Fisch- 
grund,  Jack  B.  Lewin  and  R.  R.  Hart,  had  acquired  con¬ 
trol  of  Petitioner  carriers  in  violation  of  Section  408(a) 
(5)  of  the  Civil  Aeronautics  Act; 

(e)  That  the  individual  Petitioners,  the  air  carrier 
Petitioners  and  Petitioner  North  American  Aircoach  Sys¬ 
tem,  Inc.,  consolidated  and  merged  their  properties  into 
one  person  for  the  ownership,  management  or  operation 
of  properties  theretofore  held  in  separate  ownership  in 
violation  of  Section  408(a)(1)  of  the  Civil  Aeronautics 
Act; 

(f)  That  Petitioners  through  their  combined  activities 
constituted  a  single  integrated  air  carrier  which  operated 
as  a  “partnership”  or  “joint  venture”  and  which  engaged 
in  regular  air  transportation  without  a  certificate  of  pub¬ 
lic  convenience  and  necessity  or  other  appropriate  operat- 


1517 


ing  authority,  all  in  violation  of  Section  401(a)  of  the 
Act. 

5.  Based  upon  the  foregoing  and  certain  additional 
subsidiary  findings  of  fact  and  conclusions  of  law,  Re¬ 
spondent’s  Order  No.  E-9360  as  modified  by  its  Order  No. 
E-9448 : 

(a)  Revoked  the  operating  authority  (Letters  of  Regis¬ 
tration)  of  Petitioner  air  carriers,  effective  30  days  after 
entry  of  an  order  by  this  Court  affirming  Respondent’s 
order; 

(b)  Effective  the  same  date,  ordered  all  Petitioners, 
individually,  collectively,  as  a  “partnership”,  “joint  ven¬ 
ture”  or  otherwise  to  cease  and  desist  from  (i)  engaging 
in  air  transportation  and  (ii)  violating  Section  408  of  the 
Civil  Aeronautics  Act; 

(c)  Effective  August  30,  1955,  ordered  Petitioner  car¬ 
riers,  collectively  and  individually ,  to  cease  and  desist 
from  engaging  in  air  transportation  otherwise  than  in 
conformity  with  Part  291  of  Respondent’s  Economic  Reg¬ 
ulations,  i.e.  generally,  upon  an  occasional  and  infrequent 
basis  restricted  to  such  rarity  and  infrequency  of  flight 
as  to  preclude  any  uniform  pattern  or  normal  consistency 
of  operations  between  designated  points; 

*(d)  Effective,  August  30,  1955,  ordered  Petitioner  car¬ 
riers  to  cease  and  desist  from:  (1)  Transporting  persons 
who  have  been  issued  tickets  which  do  not  comply  in 
form,  at  the  time  of  sale,  with  the  provisions  of  Section 
291.24  of  the  Board's  Economic  Regulations,  as  amended: 
(2)  transporting  persons  who  have  purchased  such  trans¬ 
portation  from  ticket  agents  with  whom  the  transporting 
carrier  has  not  entered  into  written  agreements;  or  (3) 
transporting  persons  who  have  purchased  such  transpor¬ 
tation  from  ticket  agents  with  whom  the  transporting  car¬ 
rier  has  entered  into  written  agreements  but  which  agree- 
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ments  have  not  been  filed  with  the  Board  in  accordance 
with  the  provisions  of  Section  242.5  of  the  Board's  Eco¬ 
nomic  Regulations,  as  amended. 

6.  Petitioners  pray  this  Honorable  Court  to  set  aside 
as  unlawful  the  aforementioned  order  of  Respondent. 
Petitioners  further  seek  interlocutory  stay  of  effective¬ 
ness  of  portions  of  said  order  wiiich  would  otherwise  be¬ 
come  effective  August  30,  1955,  pending  final  action  by 
this  Court  in  this  proceding. 

II 

The  Facts  and  Statutes  Upon  Which  Venue  and 
Jurisdiction  Are  Based 

7.  This  Honorable  Court  has  jurisdiction  and  venue  is 
here  properly  laid  under  the  Civil  Aeronautics  Act  of 
1938,  Section  1006  (a)  and  (b),  52  Stat.  1024,  as  amended, 
49  U.S.C.,  Section  646,  and  under  the  Administrative 
Procedure  Act,  Section  10,  60  Stat  243,  5  U.S.C.,  Sec¬ 
tion  1009. 

8.  In  Petitioners  answer  to  the  Complaint  in  the  pro¬ 
ceeding  before  Respondent,  Petitioners  attacked  the  valid¬ 
ity  of  the  regulations  of  which  violations  were  charged  on 
the  grounds  inter  alia  that  such  regulations  changed, 
amended,  curtailed,  limited  and  conditioned  Petitioner's 
operating  licenses,  and  were  therefore  invalid  as  to  Peti¬ 
tioners  because  of  the  fact  that  they  had  been  adopted  in 
rule  making  rather  than  adjudicatory  proceedings.  (See 
American  Air  Transport  vs.  C.A.B. ,  201  F.  2d  (C.C.A., 
D.C.C.  1952).  On  this  ground  Petitioners  requested  dis¬ 
missal  of  the  proceeding  before  Respondent,  and  upon 
Respondent's  failure  and  refusal  to  act  on  this  request, 
Petitioners  sought  to  enjoin  further  proceedings  before 
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Respondent.3  In  opposing  the  judicial  relief  sought  by 
Petitioners,  Respondent  agreed,  consistent  with  the  hold¬ 
ing  of  this  Court  in  American  Air  Transport  vs.  C.A.B., 
supra ,  that  upon  dismissal  of  judicial  proceedings  insti¬ 
tuted  by  Petitioners,  Petitioners  would  be  given  an  evi¬ 
dentiary  hearing  before  Respondent  in  the  Compliance 
Proceeding  on  the  question  of  the  validity  of  the  regula¬ 
tions.4  The  issue  on  this  aspect  of  the  proceeding  was 
whether  the  new  regulations  referred  to  generally  as  In¬ 
terpretation  Xo.  1  and  the  1949  regulations,  of  which  vio¬ 
lations  are  charged,  effected  an  amendment  or  change  in 
Petitioner’s  operating  licenses.  In  accordance  with  views 
of  this  Court  as  set  forth  in  American  Air  Transport  vs. 
C.A.B. ,  supra ,  voluminous  evidence  was  received  showing 
actual  industry  practice  since  the  inception  of  the  irreg¬ 
ular  air  carrier  industry  in  1946  and  showing  the  effect 
of  interpretation  Xo.  1  and  the  new’  regulations  on  the 
operating  authority  of  irregular  carriers.  Hearings  on 
this  aspect  of  the  case  were  held  in  Washington,  P.  C., 
Miami,  Florida,  Xew  York.  Xew  York  and  Seattle,  Wash¬ 
ington,  the  major  centers  of  irregular  air  carrier  activi¬ 
ties  since  1946. 

m 

Grounds  on  Which  Relief  is  Sought  by  Petitioners 

9.  Petitioner  irregular  carriers,  previously  authorized 
to  operate  under  a  general  blanket  exemption  authority 
were  issued  individual  operating  licenses  designated  Let- 

3  See  **  page  1  of  this  Petition. 

4  See  pp.  73-76,  Transcript  of  Oral  Argument,  in  the  U.  S.  Dis¬ 
trict  Court,  S.D.,  Calif.,  Southern  Division,  before  Honorable  Pier¬ 
son  M.  Hall,  Judge  preciding.  Civil  Action  No.  15645-PH,  Twen¬ 
tieth  Century  Airlines ,  Inc.,  et  aX  V.  Oswald  Ryan,  et  al,  heard  June 
26,  1953. 
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ters  of  Registration,  the  terms  and  conditions  of  which 
were  set  forth  in  Part  292.1  of  Respondent’s  Economic 
Regulations  adopted  May  5,  1947  (attached  as  Appendix 
C).  After  the  issuance  to  Petitioner  carriers  of  these 
operating  licenses,  Respondent  in  rule  making  proceed¬ 
ings  and  without  the  receipt  of  evidence,  adopted,  in  the 
form  of  regulations,  (attached  as  Appendix  D)  additional 
limitations  and  conditions  which  purported  to  apply  to 
and  thereby  to  change  and  seriously  curtail  Petitioner 
air  carriers'  operating  licenses.  It  is  here  alleged  that 
these  “regulations”  were  in  fact  adopted  by  Respondent 
after  a  thorough  and  complete  analysis  and  survey  of 
operations  by  the  entire  irregular  air  carrier  industry, 
with  the  intent  and  purpose  of  making  continued  opera¬ 
tions  by  irregular  carriers  economically  impossible  by 
means  of  forbidding  and  purportedly  making  unlawful 
fundamental  operating  practices  long  established  in  the 
industry,  which  practices  were  in  fact  and  were  well 
known  to  Respondent  to  be  absolutely  essential  to  con¬ 
tinued  operations  by  irregular  carriers:  and  with  the 
further  intended  purpose  of  causing  all  irregular  earners 
operating  large  transport  type  aircraft  to  either  (a)  dis¬ 
continue  operations,  or  (b)  operate  contrary  to  the  newly 
adopted  “regulations”  and  thus  become  subject  to  en¬ 
forcement  or  compliance  proceedings  for  violations  of 
Respondent’s  regulations. 

Respondent  erred  and  acted  in  excess  of  its  lawful  au¬ 
thority  in  holding  these  “regulations”  to  be  valid  and 
applicable  to  Petitioner  carriers  and  it  erred  and  acted 
in  excess  of  its  lawful  authority  in  holding  that  Petition¬ 
ers  had  violated  these  regulations. 

10.  Respondent  has  erroneously  found  that  Paragraph 
8  of  Interpretation  No.  1  (Regulation  Serial  No.  ER-130, 
13  F.R.  7709  effective  Pecember  10,  1948)  of  Part  291  of 
its  Economic  Regulations  and  Section  291.20  (b)  of  its 
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Regulations  (Amendment  ER-154  effective  December  10, 
1949)  14  F.R.  6S07)  prohibiting  combined  operations  and 
the  use  by  two  or  more  irregular  carriers  of  common 
ticket  agents  for  such  purposes,  imposed  no  new  limita¬ 
tion  or  requirement  on  Petitioners  but  was  merely  a 
“clarification”  and  “interpretation77  of  existing  law,  the 
“purpose77  of  which  was  to  serve  as  a  “guide77  for  irregu¬ 
lar  carriers  to  “assist77  them  in  conducting  their  opera¬ 
tions.  (Page  92  of  Examiner’s  Report,  attached  as  Ap¬ 
pendix  E).  The  language  of  Respondent’s  opinion  (Pages 
10-11,  Opinion,  Appendix  A)  and  that  in  the  Examiner’s 
Report  (Pages  91-95,  Appendix  B)  adopted  by  Respond¬ 
ent’s  opinion,  and  Respondent’s  findings  and  conclusions 
are  arbitrary,  capricious,  wholly  contrary  to  fact  and  to 
all  of  the  evidence  and  testimony  in  this  case.  Respond¬ 
ent’s  conclusions  on  this  crucial  issue  disclose  an  utter 
disregard  of  the  facts  as  conclusively  established  by  this 
record  and  as  known  by  Respondent  on  the  basis  of  in¬ 
formation  in  its  possession,  which  it  unlawfully  failed  and 
refused  to  disclose  to  Petitioners.  Respondent  erred  fur¬ 
ther  with  respect  to  this  issue  in  that  it  wrongfully,  ar¬ 
bitrarily,  capriciously,  unlawfully  and  in  a  gross  abuse 
of  its  discretion  and  in  excess  of  its  statutory  authority 
failed  and  refused  to  disclose,  on  Petitioners’  proper  re¬ 
quest  therefor,  relevant  and  material  documentary  evi¬ 
dence  in  its  possession.  (See  footnote  16  at  page  13  of 
Appendix  A)  and  failed  and  refused  to  permit,  on  Peti¬ 
tioners’  proper  request  therefor,  former  employees  of 
Respondent  to  give  testimony,5  which  testimony  would 
have  disclosed,  consistent  with  all  other  evidence  in  the 
case,  that  contrary  to  Respondent’s  findings  and  conclu¬ 
sions  to  the  effect  that  it  was  the  purpose  of  the  afore- 


5  There  is  attached  as  Appendix  F  excerpt  from  Petitioners'  brief 
before  Respondent  and  orders  of  Respondent  which  disclose  the 
facts  concerning  these  issues. 
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mentioned  Interpretation  and  Regulations  merely  to  “clar¬ 
ify”  and  “interpret”  previously  existing  regulations,  that 
it  was  in  fact  Respondent's  known  but  undisclosed  intent 
and  it  was  its  avowed  purpose  and  objective  in  adopting 
said  interpretation  and  said  Regulation  to  prohibit  oper¬ 
ations  by  two  or  more  carriers  operating  through  agree¬ 
ment  with  one  another  and/or  with  common  ticket  agents, 
a  practice  which  was  specifically  made  lawful  and  proper 
under  the  previously  existing  regulations  (See  Section 
292.1  of  Appendix  C),  and  which  on  the  basis  of  this 
record,  was  conclusively  proved  to  have  been  universally 
established  throughout  the  industry  and  to  be  economi¬ 
cally  essential  to  survival  of  the  industry  from  its  very 
inception  in  194G.  Respondent's  holding  on  this  issue  is 
clearly  erroneous  and  contrary  to  the  evidence.  In  addi¬ 
tion,  because  of  Respondent's  arbitrary  and  unlawful  de¬ 
nial  of  Petitioners’  request  for  production  of  relevant 
documents,  testimony  and  evidence  in  Respondent’s  pos¬ 
session  and  control.  Respondent  could  not  lawfully  make 
any  holding  or  decision  on  this  issue.  Respondent  has 
found  that  it  was  its  intent  and  purpose  merely  to  “clar¬ 
ify”  and  “interpret”  existing  law  and  has  based  this  find¬ 
ing  and  conclusion  in  part  on  formal  statements  of  pur¬ 
pose  and  intent  as  set  forth  in  published  orders  of  Re¬ 
spondent.  At  the  same  time.  Respondent  has  failed  and 
refused  to  produce  or  disclose  documents  in  its  possession 
which  would  prove  that  its  intent  and  purpose  was  in 
fact  otherwise.  It  has  similarly  failed  and  refused  to 
permit  witnesses,  purportedly  under  its  control,  to  give 
relevant  information  and  testimony  which  would  disclose 
the  actual  purpose  and  intent  which  dictated  the  adoption 
of  Interpretation  No.  1  and  of  Respondent's  regulation 
forbidding  combined  operation's  and  the  use  of  common 
ticket  agents.  The  whollv  arbitrarv  and  capricious  char¬ 
acter  of  Respondent’s  holding  that  Interpretation  No.  1 
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and  the  ticket  agency  regulation  did  not  effect  a  change 
in  Petitioners’  operating  licenses  is  pointed  up  by  the 
fact  that  Respondent’s  holding  (pages  10-11,  Opinion)  is 
based  principally  on  what  Respondent  states  was  “in¬ 
tended”  in  its  earlier  regulations;  by  its  conclusions  that 
it  “believes”  that  its  interpretation  is  correct  and  by  its 
argument  that  a  “contrary  interpretation”  would  be  “un¬ 
thinkable”  since  it  would  subvert  the  entire  “purpose”  of 
the  regulation.  It  concludes: 

“We  feel  it  has  always  been  obvious  that  the  exemp¬ 
tion  regulation  did  not  permit  regular  service  through 
combined  operations.”  (Page  11,  Opinion,  Appendix 
A). 

Neither  the  Examiner  nor  Respondent  in  its  opinion  re¬ 
fers  to  the  actual  content  of  its  earlier  regulation,  Part 
292.1,  which  specifically  authorized  agreements  between 
carriers  or  with  ticket  agents,  wiiereby  regular  service 
could  be  performed  by  means  of  agreements  between  car¬ 
riers  for  scheduled  flights  on  different  days.  Although 
this  argument  was  made  before  the  Examiner  and  the 
Board  and  a  specific  section  of  the  1947  regulations  was 
referred  to,  the  Examiner  and  the  Board  attempted  to 
dispose  of  the  question  by  generalities  and  general  lan¬ 
guage  concerning  intent  but  without  reference  to  the 
specific  regulation  which  obviously  controls  the  question. 

11.  Respondent  erred  in  finding  that  individual  Peti¬ 
tioners  w^ere  engaged  either  indirectly  or  directly  in  air 
transportation.  It  is  impossible  to  determine  by  wiiat 
logic  this  conclusion  was  reached,  either  by  the  Examiner 
(Pages  64-G6,  Initial  Decision)  or  by  the  Board  (Pages 
7-S,  Opinion,  Appendix  A).  Respondent’s  opinion  con¬ 
tains  no  analysis  whatsoever  to  support  its  conclusion: 

“We  believe  it  is  more  in  accord  with  the  facts  to 
look  upon  the  Combine  as  a  single,  integrated  carrier 
which  sells  and  provides  air  transportation.  On  this 
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analysis,  the  different  respondents  as  well  as  the  car¬ 
rier  respondents  are  engaged  directly  in  air  trans¬ 
portation  but,  however  viewed,  it  is  plain  that  the 
individual  respondents  are  engaging  in  air  transpor- 
pation,  and  without  appropriate  operating  authority 
as  required  by  the  Act.” 

Respondent's  holding  that  the  individual  Petitioners  are 
engaged  in  air  transportation  is  wholly  unsupported  by 
the  evidence,  is  contrary  to  the  evidence  and  is  arbitrary, 
capricious  and  in  abuse  of  Respondent's  statutory  au¬ 
thority.  In  brief,  the  Examiner  found  that  the  individual 
Petitioners  were  “indirectly”  engaged  in  air  transporta¬ 
tion.  Respondent  concluded  however  that  they  were  “di¬ 
rectly”  engaged  in  air  transportation  and  based  this  find¬ 
ing  on  Respondent’s  conclusion,  unsupported  by  any 
analysis  or  facts  that  it  was  Respondent’s  “belief”  that 
the  operations  should  be  “looked  upon”  “as  a  single  inte¬ 
grated  carrier”.  Having  assumed  this  conclusion.  Re¬ 
spondent  happily  concludes: 

“On  this  analysis,  the  individual  respondents  as  well 
as  the  carrier  respondents  are  engaged  directly  in  air 
transportation.” 

10.  Respondent  erred  in  holding  that  Petitioners  con¬ 
stituted  a  partnership  or  joint  venture. 

11.  Respondent  erred  in  holding  that  Petitioners  con¬ 
stituted  a  single,  integrated  air  carrier  operated  as  a 
“partnership'’  or  “joint  venture”,  and  that  on  the  basis 
of  that  finding,  each  of  the  individual  Petitioners  and 
each  of  the  carrier  Petitioners  are  responsible  for  viola¬ 
tions  of  Section  401  (a)  of  the  Act  without  regard  to  the 
validity  of  the  regulations  attacked  by  Petitioners. 

12.  Respondent  erred  in  affirming  the  finding  of  the 
Examiner  that  there  was  evidence  in  the  record  to  the 
effect  that  some  irregular  carriers  found  that  operations 
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conducted  in  accordance  with  the  December  10,  1949  regu¬ 
lations  were  economically  feasible.  Petitioners  contend 
that  irregular  air  carrier  operations  were  economically 
impossible  under  the  1949  amendments  and  the  evidence 
of  record  without  exception  supports  Petitioners’  posi¬ 
tion.  There  was  no  evidence  in  support  of  the  conclusion 
found  by  the  Examiner  that  irregular  carrier  operations 
were  economically  feasible  conducted  in  compliance  with 
the  1949  amendments.  The  witnesses  produced  by  Re¬ 
spondent’s  counsel  in  fact  admitted  that  profitable  opera¬ 
tions  were  impossible  under  the  1949  regulations. 

13.  Respondent  erred  in  affirming  the  Examiner’s  con¬ 
clusion  that  no  adjudicatory  hearing  was  ever  required 
under  Section  416  of  the  Act  except  in  instances  not  per¬ 
tinent  to  this  case. 

14.  Respondent  erred  in  affirming  the  Examiner’s  con¬ 
clusion  that  the  “regulations”  of  which  violations  have 
been  charged,  were  properly  adopted  in  rule  making 
proceedings. 

15.  Respondent  erred  in  finding  that  the  ticketing  and 
ticket  agency  provisions  in  its  December  1949  amend¬ 
ment  to  Part  291  of  its  Economic  Regulations  were  val¬ 
idly  adopted  in  rule  making  proceedings. 

16.  Respondent  erred  in  holding  that  certain  ticketing 
and  ticket  agency  requirements  under  the  1949  regula¬ 
tions,  would  not  restrict  the  fundamental  operating  au¬ 
thority  of  Petitioners  embraced  in  their  license. 

17.  Respondent  erred  in  finding  that  Petitioner  car¬ 
riers  did  not  have  established  businesses  and  investment 
prior  to  adoption  of  the  1949  amendments. 

IS.  Respondent  erred  in  finding  that  established  busi¬ 
nesses  and  substantial  investments  by  Petitioner  carriers 
is  required  in  order  to  enable  Petitioners  to  claim  the 
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right  to  a  hearing  prior  to  curtailment  by  Respondent  of 
Petitioners'  original  licenses. 

19.  Respondent  erred  in  holding  that  mergers  and  con¬ 
solidations  embraced  by  Section  40S  (a)(1)  of  the  Civil 
Aeronautics  Act  do  not  require  a  unity  of  title  of  the 
properties  involved. 

20.  Respondent  erred  in  holding  that  Petitioners  in 
this  Compliance  Proceeding  had  no  legal  right  to  prior 
or  contemporaneous  decision  in  proceedings  in  which  Pe¬ 
titioners  are  applicants  for  certificates  of  public  conve¬ 
nience  and  necessity. 

21.  Respondent  erred  in  holding  that  Section  40S  (e) 
of  the  Civil  Aeronautics  Act  authorizes  the  revocation  of 
Petitioners’  operating  authority  for  violations  of  Section 
40S  (a)  of  the  Civil  Aeronautics  Act. 

22.  Respondent  erred  in  holding  that  its  regulations 
required  the  filing  of  written  agreements  between  Peti¬ 
tioner  carriers’  general  ticket  agent  and  sub  agents. 

23.  Respondent  erred  in  holding  that  Petitioner  car¬ 
riers  were  in  violation  of  Part  291  of  its  Economic  Regu¬ 
lations,  insofar  as  tickets  sold  did  not  include  the  name 
and  address  of  carrier  at  the  time  of  sale,  although 
stamped  on  the  ticket  at  check-in  time  at  the  airport  and 
although  the  name  and  the  address  of  Carrier’s  agent  in 
every  city  served  throughout  the  country,  appeared  on 
the  cardboard  ticket  back. 

24.  Respondent  erred  in  concluding  that  alleged  vio¬ 
lations  by  Petitioners  were  knowing  and  willful. 

25.  Respondent  erred  in  finding  and  concluding  that 
the  individual  Petitioners  Stanley  D.  Weiss,  James  Fiseh- 
grund.  Jack  R.  Lewin  and  R.  R.  Hart,  had  acquired 
control  of  air  carrier  Petitioners  in  violation  of  Section 
408  (a)(5)  of  the  Act. 
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26.  Respondent  erred  in  finding  and  concluding  Peti¬ 
tioners  had  consolidated  and  merged  their  properties  into 
one  person  for  the  ownership,  management  or  operation 
of  properties  theretofore  held  in  separate  ownership  in 
violation  of  Section  40S  (a)(1)  of  the  Act. 

27.  Respondent  erred  in  holding  and  finding  that  Peti¬ 
tioner  carriers  were  in  violation  of  certain  ticketing  and 
ticket  agency  requirements. 

2S.  Respondent  erred  in  holding  that  the  Complaint 
charged  that  Petitioner  carriers  individually  violated 
Part  291  of  Respondent’s  Economic  Regulations  and  Sec¬ 
tion  401  (a)  of  the  Civil  Aeronautics  Act. 

29.  Respondent  erred  in  holding  that  the  Complaint 
did  not  allege  a  violation  of  Interpretation  No.  1. 

30.  Respondent  erred  in  holding  that  the  ticketing  and 
ticket  agency  provisions  in  the  December  1949  amendment 
to  Part  291  of  its  Economic  Regulations  were  rule- 
making  in  nature  and  valid  as  an  exercise  of  the  Board’s 
powers  under  Sections  416  and  205  of  the  Act. 

31.  Respondent  erred  in  holding  that  the  December 
1949  amendment  to  Part  291  of  its  Economic  Regulations 
expressly  prohibiting  combined  operations  did  not  effect 
a  change  in  Petitioner  carriers’  ‘‘licenses”  or  require  an 
adjudicatory  hearing  prior  to  its  promulgation. 

32.  Respondent  erred  and  acted  in  abuse  of  its  discre¬ 
tion  in  failing  to  hold  that  Petitioner  carriers  were  in 
substantial  compliance  with  Section  291.26  (a)  of  its  Eco¬ 
nomic  Regulations  requiring  the  filing  with  the  Board  of 
written  agreements  with  ticket  agents  and  with  the  re¬ 
quirement  of  Part  291  of  its  Economic  Regulations  that 
tickets  sold  should  include  thereon  the  name  and  address 
of  the  carrier  and  with  the  requirement  of  Part  291  of 
its  Economic  Regulations  that  Petitioners  file  with  the 
Board  copies  of  agreements  with  ticket  agents. 
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33.  Respondent  erred  in  denying  Petitioners’  Motion 
to  Disqualify  Board  Member  Ilannar  Denny  from  par¬ 
ticipation  in  this  proceeding.  (See  attached  Appendix 
G  and  H). 

34.  Respondent  erred  and  acted  in  abuse  of  its  discre¬ 
tion  in  failing  and  refusing  to  consider  or  give  any 
weight  to  consideration  of  a  public  interest  nature  or  to 
evidence  and  information  in  its  possession  that  Petition¬ 
er’s  low  cost  air  coach  service  has  been  of  great  benefit  to 
the  public  and  to  the  entire  industry. 

35.  Respondent  erred  and  acted  in  abuse  of  its  discre¬ 
tion  in  refusing  to  grant  Petitioners  a  conference  at 
which  settlement  of  this  proceeding  might  be  discussed 
and  a  reasonable  solution  achieved. 

IV 

The  Relief  Prayed 

Wherefore  Petitioners  pray,  (a)  that  Respondent’s 
Order  E-9360  as  modified  by  its  Order  E-944S  be  set  aside 
(b)  that  a  copy  of  this  petition  be  transmitted  to  Re¬ 
spondent  (c)  that  Respondent  be  required  to  certify  and 
file  in  this  Court  a  transcript  of  the  record  upon  which 
said  order  was  entered  in  accordance  with  Section  1006 
of  the  Civil  Aeronautics  Act  of  193S  as  Amended,  and  (d) 
that  this  Court  grant  to  Petitioners  such  other  and  fur¬ 
ther  relief  as  the  Court  may  deem  proper. 

/s/  Hardy  K.  Maclav 

Hardy  K.  Maclay 

Attorney  for  Petitioners 

Dated  at  Washington,  D.  C. 

August  24,  1955 


1529 


Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Petition  and  attached  affidavit  upon  Respondent 
Civil  Aeronautics  Board  by  serving  personally  thereof  a 
copy  on  M.  C.  Mulligan,  Secretary  and  Franklin  Stone. 
General  Counsel,  Commerce  Building,  'Washington,  D.  C. 

/s/  Hardy  K.  Maclay 

APPENDIX  A 

See  Tr.  6782-6839 

APPENDIX  B 

See  Tr.  6S64-6S66 

APPENDIX  C 

292.1  Regulations  Serial  Number  3SS 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  Office  in 
Washington,  D.  C.  on  the  5th  day  of  May,  1947 

The  Civil  Aeronautics  Board,  having  held  a  hearing 
and  issued  its  opinion  in  the  Investigation  of  Non-Sched- 
uled  Air  Service,  Docket  No.  1501,  relating  to  non-certifi- 
cated  air  carriers,1  having  circulated  for  comment  a  draft 


1  As  used  herein  the  term  “non-certificated  air  carriers”  refers  to 
air  carriers  engaging  in  air  transportation  which  do  not  hold  cer¬ 
tificates  of  public  convenience  and  necessity  issued  by  the  Board, 
and  the  term  “certificated  air  carriers”  refers  to  air  carriers  which 
do  hold  such  certificates. 
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and  thereafter  a  revised  draft  of  proposed  regulation  re¬ 
lating  to  non-certilicated  air  carriers,  having  considered 
written  comments  and  oral  argument  thereon  in  Docket 
No.  2742,  and  having  also  considered  other  data  and  in¬ 
formation  2  available  to  the  Board,  finds  as  follows: 

1.  Since  1938  there  has  been  in  effect  an  exemption 
regulation  adopted  by  the  Board  which  exempts  non-cer- 
tificated  air  carriers  from  all  provisions  of  Title  IV  of 
the  Civil  Aeronautics  Act  (other  than  sections  401(1)  and 
407(a),  and,  since  June,  1946,  section  411)  so  long  as  they 
engage  only  in  irregular  services  as  defined  in  such  regu¬ 
lation.  At  the  time  such  regulation  was  originally 
adopted  the  Board  believed  it  was  undesirable  to  provide 
for  the  detailed  economic  regulation  of  the  operations  of 
such  carriers  without  further  study.  Since  that  time  and 
particularly  following  the  close  of  the  war,  the  Board  has 
accumulated  information  and  data  which  indicate  that  the 
aggregate  operations  of  such  carriers  have  increased  in 
scope  and  importance,  and  that  operations  by  individual 
carriers  are  frequently  extensive.  Some  such  operations 
have  been  conducted  with  little  regard  to  the  responsi¬ 
bility  and  duty  owed  to  the  public  by  a  common  carrier 
with  respect  to  service,  and  have  resulted  in  numerous 
complaints  to  the  Board  concerning  tariff  and  operating 
practices,  including  but  not  limited  to  failure  of  such  car¬ 
riers  to  perform  the  service  agreed  upon,  great  varia¬ 
tions  in  the  fares  and  rates  charged  by  the  same  carrier 


2  Such  data  and  information  include,  among  other  things,  the  re¬ 
ports  heretofore  filed  with  the  Board  pursuant  to  Section  292.1  of 
the  Economic  Regulations,  data  obtained  in  investigations  made  by 
the  enforcement  staff  of  the  Board,  financial  Forms  41,  2380  and 
2780,  and  other  reports  filed  with  the  Board  by  the  certificated  air 
carriers,  informal  complaints  filed  against  non-certificated  air  car¬ 
riers,  and  applications  for  air  carrier  operating  certificates  filed 
with  the  Civil  Aeronautics  Administration  pursuant  to  Part  42  of 
the  Civil  Air  Regulations. 


i 


1531 

for  comparable  service,  failure  to  make  refund  to  pas¬ 
sengers  and  shippers  for  transportation  not  performed, 
misrepresentation  of  equipment,  facilities  and  services, 
and  use  of  inadequate  and  makeshift  equipment  and  fa¬ 
cilities.  Both  the  protection  of  the  public  from  improper 
practices  by  such  non-certi heated  air  carriers  and  protec¬ 
tion  of  the  certificated  carriers  against  unregulated  com¬ 
petition  require  that  additional  regulatory  provisions  of 
the  Civil  Aeronautics  Act  be  now  made  applicable  to  such 
non-certificated  air  carriers. 

2.  In  addition  to  the  public  demand  and  need  for  air 
transportation  services  furnished  by  the  certificated  air 
carriers  on  regularly  scheduled  operations,  there  is  public 
demand  and  need  at  the  present  time  for  air  services  on 
an  irregular  basis  both  to  certificated  and  non-certificated 
points.  Such  irregular  services  vary  greatly  with  respect 
to  type  of  service,  and  fill  a  need  which,  because  of  fluc¬ 
tuations  in  the  demand  and  the  impossibility  of  determin¬ 
ing  where  and  when  the  demand  will  arise,  by  its  very 
nature  cannot  be  fulfilled  economically  by  carriers  oper¬ 
ating  on  regular  schedules  and  routes.  Such  services  can 
be  performed  by  non-certificated  air  carriers,  and  because 
of  their  knowledge  of  local  conditions  or  willingness  to 
perform  specialized  types  of  services  such  services  can 
frequently  be  performed  by  them  more  adequately,  econo¬ 
mically  and  quickly  than  by  certificated  carriers.  To  re¬ 
quire  the  certification  of  such  carriers  at  the  present  time 
would  be  impracticable  because  it  would  be  necessary  to 
issue  a  certificate  of  public  convenience  and  necessity 
which  would  either  impose  no  substantial  limitations  upon 
operations  or  which  would  substantially  reduce  the  flex¬ 
ibility  and  usefulness  of  the  operations  of  such  carriers. 
Certification,  in  the  case  of  many  small  scale  operations,  j 
would  be  uneconomical  and  would  tend  to  prevent  or  re-  j 
tard  the  development  of  new  types  of  services  designed  j 


1532 


to  meet  special  conditions.  Because  of  the  fact  that  ir¬ 
regular  services  meet  a  different  need  and  must  be  infre¬ 
quent  and  irregular,  such  services,  if  properly  regulated 
under  provisions  of  the  Act  other  than  those  relating  to 
certificates  of  public  convenience  and  necessity,  will  not 
under  present  conditions  have  adverse  competitive  effect 
upon  the  services  performed  by  the  certificated  air  car¬ 
riers. 

3.  In  view  of  the  considerations  mentioned  in  para¬ 
graphs  1  and  2  hereof,  and  in  order  to  insure  the  flex¬ 
ibility  in  the  conduct  of  irregular  services  which  is  im¬ 
plicit  in  exemption  of  non-certificated  air  carriers  from 
certification,  Irregular  Air  Carriers,  as  defined  in  Section 
292.1  below,  should  continue  to  be  exempted  from  the  re¬ 
quirements  of  section  401  of  the  Act  other  than  subsec¬ 
tion  (1).  Protection  of  the  public  and  the  orderly  de¬ 
velopment  of  the  air  transportation  system  in  accordance 
with  the  objectives  of  section  2  of  the  Act,  however,  re¬ 
quire  that  certain  provisions  of  the  Act  which  are  not 
directly  related  to  the  certification  provisions  of  the  Act 
should  be  made  applicable  to  the  Irregular  Air  Carriers 
utilizing  equipment  of  substantial  size.  Such  carriers  are 
now  subject  to  sections  401  (1),  407(a)  and  411,  and  these 
requirements  should  be  continued.  In  addition,  such  car¬ 
riers  should  now  be  made  subject  to  sections  403,  404(b), 
407(b),  407(c),  407(d),  407(e),  409(b),  410,  415  and  416; 
and  to  the  requirements  of  section  404(a)  relating  to  safe 
service,  equipment  and  facilities.  In  addition,  such  car¬ 
riers  should  be  made  subject  to  the  provisions  of  sections 
408,  409(a),  412,  413  and  414,  except  to  the  extent,  as 
more  fully  set  forth  in  paragraph  (c)  of  Section  292.1 
below,  that  such  provisions  involve  other  Irregular  Air 
Carriers. 

4.  A  portion  of  the  irregular  air  service  now  being 
performed  is  performed  by  small  air  carriers  operating 
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a  limited  number  of  planes  of  small  size.  From  reports 
submitted  to  the  Board  it  appears  that  non-certificated 
air  carriers  operating  one  or  more  aircraft  having  a 
gross  take-off  weight  in  excess  of  10,000  pounds  consti¬ 
tuted  less  than  20  percent  of  the  total  number  of  n on- 
certificated  air  carriers,  but  flew  approximately  90  per¬ 
cent  of  the  total  revenue  passenger  miles  flown  by  all 
such  carriers.  It  would  thus  appear  that  Irregular  Air 
Carriers  operating  aircraft  under  10,000  pounds  may  be 
subjected  to  a  much  lesser  degree  of  economic  regulation 
without  materially  affecting  the  over-all  air  transporta¬ 
tion  system.  Such  operations  are  limited  in  scope,  do  not 
represent  a  serious  threat  to  certificated  operations,  and 
extensive  regulation  thereof  at  this  time  would  be  unduly 
burdensome  and  costly  to  such  carriers,  would  tend  to 
increase  the  cost  and  impair  the  value  of  such  services  to 
the  public,  and  would  impose  unnecessary  additional  ad¬ 
ministrative  burden  upon  the  Board.  Accordingly,  such 
Irregular  Air  Carriers  should  not  be  made  subject  to  sec¬ 
tions  403,  404(b),  407(b),  407(c),  408,  409(a),  410  and 
412,  but  should  be  made  subject  to  all  other  provisions  of 
the  Act  to  which  the  Irregular  Air  Carriers  utilizing 
equipment  of  substantial  size  are  subject. 

In  drawing  the  line  between  the  Irregular  Air  Carriers 
utilizing  equipment  of  substantial  size  and  the  Irregular 
Air  Carriers  which  utilize  only  smaller  equipment,  the 
Board  finds  that  the  use  of  a  single  aircraft  unit  having 
an  allowable  gross  take-off  weight  in  excess  of  10,000 
pounds  would  involve  an  operation  of  substantial  size  in 
relation  to  the  service  offered  to  the  public  and  the  com¬ 
petitive  effect  upon  other  air  carriers:  and  that  the  use 
of  aircraft  units  having  an  allowable  gross  take-off 
weight  between  0,000  and  10,000  pounds  and  an  aggregate 
gross  take-off  weight  in  excess  of  25,000  pounds  would 
likewise  involve  a  substantial  operation. 
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5.  Section  292.1  of  the  Economic  Regulations  as  re¬ 
vised  herein,  unlike  the  exemption  heretofore  in  effect 
does  not  provide  for  exemption  from  the  Act  with  re¬ 
spect  to  the  carriage  of  persons  in  foreign  air  transpor¬ 
tation.  The  Board  finds  that  notwithstanding  the  findings 
in  paragraphs  2  and  3  hereof  the  continuation  of  the  ex¬ 
emption  with  respect  to  such  transportation  is  no  longer 
justified  in  view  of  the  recent  substantial  extension  of 
our  international  air  transportation  system,  as  well  as 
the  recent  award  of  foreign  air  carrier  permits,  and  in 
view  of  the  smaller  traffic  potential  which  the  Board  finds 
to  exist  in  the  field  of  international  air  transportation  as 
compared  with  interstate  and  overseas  air  transportation. 

6.  As  a  condition  to  the  grant  of  the  exemptions  pro¬ 
vided  for  in  Section  292.1  below,  such  section  will  provide 
for  letters  of  registration  to  be  issued  to  Irregular  Air 
Carriers,  for  quarterly  operation  reports,  and  for  special 
reports  on  the  institution  of  service  with  large  aircraft 
by  such  carriers  theretofore  utilizing  only  small  aircraft. 
These  requirements  are  deemed  necessary  in  order  that 
the  Board  may  maintain  adequate  supervision  and  obtain 
information  with  respect  to  exempted  operations. 

7.  Unless  specific  provision  were  made  herein  the  offi¬ 
cers  and  directors  of  Irregular  Air  Carriers  otherwise 
would  be  subject  to  the  interlocking  relationships  provi¬ 
sions  of  section  409  of  the  Act,  even  though  the  Irregular 
Air  Carriers  in  which  they  hold  their  positions  are  wholly 
or  partially  exempted  from  such  provisions  by  the  terms 
of  Section  292.1  below.  The  Board’s  statutory  powers  to 
grant  exemptions  from  provisions  of  Title  TV  of  the  Act 
extend  only  to  air  carriers  and  not  to  individuals  or  per¬ 
sons  other  than  air  carriers.  Certain  interlocking  rela¬ 
tionships  as  specified  in  section  409  occupied  by  such 
persons  are  lawful  only  if  approved  by  the  Board  upon 
due  showing,  in  the  form  and  manner  prescribed  bv  the 
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Board,  that  the  public  interest  will  not  be  adversely  af¬ 
fected  thereby.  The  Board  lias  determined  in  this  regard 
that  since  it  is  granting  exemption  to  certain  Irregular 
Air  Carriers  from  the  requirements  of  section  409  with 
respect  to  certain  relationships,  a  due  showing  within  the 
meaning  of  the  statute  to  justify  approval  of  an  inter¬ 
locking  relationship,  upon  application  filed  by  an  officer 
or  director  of  an  Irregular  Air  Carrier,  would  be  made 
by  a  showing  that  such  carrier  itself  had  been  granted  an 
exemption  from  the  necessity  of  obtaining  approval.  To 
require  each  such  officer  or  director  to  file  such  an  appli¬ 
cation  and  make  sucli  a  showing,  however,  would  appear 
to  impose  a  useless  administrative  burden  upon  the  Board 
and  would  not  be  conducive  to  the  proper  dispatch  of 
business  and  to  the  ends  of  justice.  The  Board  has  de¬ 
termined,  therefore,  that  such  showing  by  all  such  officers 
and  directors  individually  shall  be  presumed  to  have  been 
made,  and  upon  the  basis  thereof  has  granted  blanket  ap¬ 
proval  of  such  interlocking  relationships  in  Section  292.1 
below. 

S.  In  view  of  the  foregoing  considerations,  the  present 
enforcement  of  the  provisions  of  Title  IV,  except  to  the 
extent  required  in  Section  292.1  below,  would  be  an  undue 
burden  on  Irregular  Air  Carriers  by  reason  of  the  lim¬ 
ited  extent  of,  and  the  unusual  circumstances  affecting 
the  operations  of  such  carriers,  and  would  not  be  in  the 
public  interest. 

On  the  basis  of  the  foregoing  findings  and  pursuant  to 
the  Civil  Aeronautics  Act  of  1 93S,  as  amended,  particu¬ 
larly  sections  205(a)  and  410(b)  thereof,  and  for  the 
purpose  of  providing  for  the  economic  regulation  of  serv¬ 
ices  conducted  on  an  irregular  basis  by  n on-certificated 
air  carriers,  the  Civil  Aeronautics  Board  hereby  amends 
Section  292.1  of  the  Economic  "Regulations  in  its  entirety 
to  read  as  follows  effective  June  10,  1947: 
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Section  292.1  of  the  Economic  Regulations 
Irregular  Air  Carriers 

(a)  Applicability. — This  section  shall  not  apply  to  any 
air  carrier  authorized  by  a  certificate  of  public  conveni¬ 
ence  and  necessity  to  engage  in  air  transportation,  to 
Alaskan  Air  Carriers,  to  operations  within  Alaska,  or  to 
any  non-certificated  air  carrier  engaged  in  air  transporta¬ 
tion  pursuant  to  special  or  individual  exemption  by  the 
Board  or  pursuant  to  exemption  created  by  any  other 
section  of  the  Economic  Regulations. 

(b)  Classification. — There  is  hereby  established  a  clas¬ 
sification  of  non-certificated  air  carriers  to  be  designated 
as  “Irregular  Air  Carriers”  An  Irregular  Air  Carrier 
shall  be  defined  to  mean  any  air  carrier  (1)  which  does 
not  hold  a  certificate  of  public  convenience  and  necessity 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  (2)  which  directly  engages  in  interstate  or  over¬ 
seas  air  transportation  of  persons  and  property  or  for¬ 
eign  air  transportation  of  property  only,  and  (3)  which 
does  not  hold  out  to  the  public,  expressly  or  by  a  course 
of  conduct,  that  it  operates  one  or  more  aircraft  between 
designated  points,  or  within  a  designated  point,  regularly 
or  with  a  reasonable  degree  of  regularity  upon  which  air¬ 
craft  it  accepts  for  transportation,  for  compensation  or 
hire,  such  members  of  the  public  as  apply  therefor  or 
such  property  as  the  public  offers.  No  air  carrier  shall 
be  deemed  to  be  an  Irregular  Air  Carrier  unless  the  air 
•transportation  services  offered  and  performed  by  it  are  of 
such  infrequency  as  to  preclude  an  implication  of  a  uni¬ 
form  pattern  or  normal  consistency  of  operation  between, 
or  within,  such  designated  points.  Within  the  meaning 
of  this  definition  a  “point”  shall  mean  any  airport  or 
place  where  aircraft  mnv  be  landed  or  taken-off,  includ¬ 
ing  the  area  with  a  25-mile  radius  of  such  airport  or 
place. 
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(c)  Exemptions. 

(1)  General. — Except  as  otherwise  provided  in  this  sec¬ 
tion,  Irregular  Air  Carriers  shall  be  exempt  from  all  pro¬ 
visions  of  Title  IV  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  other  than  the  following: 

(i)  Subsection  401(1)  (Compliance  with  Labor  Legis¬ 
lation)  ; 

(ii)  Section  403  (Tariffs); 

(iii)  Subsection  404(a)  (Carriers  Duty  to  Provide 
Service,  etc.),  only  in  so  far  as  said  subsection  requires 
air  carriers  to  provide  safe  service,  equipment,  and  fa¬ 
cilities  in  connection  with  air  transportation; 

(iv)  Subsection  404(b)  (Discrimination); 

(v)  Subsection  407(a)  (Filing  of  Reports):  Provided, 
That  no  provision  of  any  rule,  regulation,  term,  condition 
or  limitation  prescribed  pursuant  to  said  subsection  407 
(a)  shall  be  applicable  to  Irregular  Air  Carriers  unless 
such  rule,  regulaton,  term,  condition  or  limitation  ex¬ 
pressly  so  provides; 

(vi)  Subsection  407(b)  (Disclosure  of  Stock  Owner¬ 
ship)  ; 

(vii)  Subsection  407(c)  (Disclosure  of  Stock  Ownership 
by  Officers  or  Directors) ; 

'(viii)  Subsection  407(d)  (Form  of  Accounts):  Pro¬ 
vided f  That  no  provision  of  any  rule,  regulation,  term, 
condition  or  limitation  prescribed  pursuant  to  said  sub¬ 
section  407(d)  shall  be  applicable  to  Irregular  Air  Car¬ 
riers  unless  such  rule,  regulation,  term,  condition  or  lim¬ 
itation  expressly  so  provides; 

(ix)  Subsection  407(e)  (Inspection  of  Accounts  and 
Property) ; 


153S 


(x)  Section  40S  (Consolidation,  Merger,  and  Acquisi¬ 
tion  of  Control) :  Provided ,  That  Irregular  Air  Carriers 
shall  be  exempt  from  section  40S  in  so  far  as  said  section 
would  make  it  unlawful,  without  prior  approval  by  the 
Board,  (a)  for  any  Irregular  Air  Carrier  or  any  person 
controlling  any  such  carrier  to  purchase,  lease,  or  con¬ 
tract  to  operate  the  properties,  or  any  substantial  part 
thereof,  of  another  Irregular  Air  Carrier,  (b)  for  any 
Irregular  Air  Carrier  to  consolidate  or  merge  with  an¬ 
other  Irregular  Air  Carrier,  and  (c)  for  any  Irregular 
Air  Carrier  or  any  person  controlling  any  such  air  car¬ 
rier  to  acquire  control  of  another  Irregular  Air  Carrier; 
Provided  further ,  That  any  Irregular  Air  Carrier  which 
consolidates  or  merges  with  another  Irregular  Air  Car¬ 
rier  and  any  Irregular  Air  Carrier  or  any  person  con¬ 
trolling  any  such  carrier  that  acquires  control  of,  or  pur¬ 
chases,  leases,  or  contracts  to  operate  the  properties,  or 
any  substantial  part  thereof,  of  another  Irregular  Air 
Carrier  pursuant  to  the  exemption  granting  herein,  shall 
submit  to  the  Board,  not  more  than  30  days  following  the 
consummation  of  the  transaction,  a  report  indicating  in 
reasonable  detail  the  nature  and  result  of  the  transaction. 

(xi)  Subsection  409(a)  (Interlocking  Relationships) : 
Provided .  That  if  an  application  by  any  Irregular  Air 
Carrier  for  approval  of  an  interlocking  relationship  in 
existence  on  the  effective  date  of  this  section  is  filed  with 
the  Board  prior  to  a  date  30  days  after  the  effective  date 
of  this  section,  such  air  carrier  may  retain  the  officer, 
director,  member,  or  stockholder  involved  in  such  rela¬ 
tionship  pending  final  disposition  by  the  Board  of  said 
application:  Provided  further.  That  Irregular  Air  Car¬ 
riers  shall  be  exempt  from  subsection  409(a)  in  so  far 
as  said  subsection  would  make  it  unlawful,  without  prior 
approval  by  the  Board,  (a)  for  any  Irregular  Air  Car¬ 
rier  to  have  and  retain  an  officer  or  director  who  is  an 
officer,  director,  or  member,  or  who  as  a  stockholder  holds 
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a  controlling  interest,  in  another  Irregular  Air  Carrier, 
( b )  for  any  Irregular  Air  Carrier,  knowingly  and  will¬ 
fully,  to  have  and  retain  an  officer  or  director  who  has  a 
representative  or  nominee  who  represents  such  officer  or 
director  as  an  officer,  director,  or  member,  or  as  a  stock¬ 
holder  holding  a  controlling  interest,  in  another  Irregu¬ 
lar  Air  Carrier; 

(xii)  Subsection  409(b)  (Profit  from  Transfer  of  Se¬ 
curities  ; 

(xiii)  Section  410  (Loans  and  Financial  Aid) ; 

(xiv)  Section  411  (Methods  of  Competition); 

(xv)  Section  412  (Pooling  and  Other  Agreements) : 

Provided ,  That  Irregular  Air  Carriers  shall  be  exempt 
from  section  412  until  GO  days  after  the  effective  date  of 
this  section:  Provided  further,  That  Irregular  Air  Car¬ 
riers  shall  be  exempt  from  section  412  in  so  far  as  said 
section  would  require  any  Irregular  Air  Carrier  to  file 
with  the  Board  a  copy  or  a  memorandum  of  certain  con¬ 
tracts  or  agreements  (other  than  contracts  or  agreements 
for  pooling  or  apportioning  earnings,  losses,  traffic,  serv¬ 
ice  or  flying  equipment),  or  of  modifications  or  cancella¬ 
tions  thereof,  between  such  carrier  and  any  other  Irregu¬ 
lar  Air  Carrier; 

(xvi)  Section  413  (Form  of  Control); 

(xvii)  Section  414  (Legal  Restraints); 

(xviii)  Section  415  (Inquiry  into  Air-Carrier  Manage¬ 
ment)  ; 

(xix)  Section  416  (Classification  and  Exemption  of  Car¬ 
riers). 

(2)  Additional  Exemptions  for  Irregular  Air  Carriers 
Utilizing  Small  Aircraft. — Subdivisons  (ii),  (iv),  (vi), 
(vii),  (x),  (xi),  (xiii)  and  xv)  of  subparagraph  (1)  of  this 
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paragraph  shall  not  apply  to  any  Irregular  Air  Carrier 
which  does  not  utilize  in  its  air  transportation  service 
any  single  aircraft  unit  having  an  allowable  gross  take¬ 
off  weight  in  excess  of  10,000  pounds,  or  three  or  more 
aircraft  units  (not  including  any  aircraft  unit  having  an 
allowable  gross  take-off  weight  of  less  than  6,000  pounds) 
having  an  aggregate  allowable  gross  take-off  weight  in 
excess  of  25,000  pounds. 

(3)  Addiiotnal  Temporary  Exemptions  in  Foreign  Air 
Transportation. — Notwithstanding  any  other  provisions 
of  this  section,  Irregular  Air  Carriers  for  a  period  of 
three  months  after  the  effective  date  of  this  section,  shall, 
with  respect  to  foreign  air  transportation  .of  persons,  be 
exempt  from  all  provisions  of  sections  401  (except  sub¬ 
section  401(1))  and  403  of  the  Civil  Aeronautics  Act  of 
193S,  as  amended,  only,  however,  to  the  extent  that  such 
foreign  air  transportation  of  persons  is  confined  to  oper¬ 
ations  of  the  type  exempted  under  section  292.1  prior  to 
this  revision  of  such  section. 

(4)  Approval  of  Certain  Interlocking  Relationships. — 
To  the  extent  that  any  officer  or  director  of  an  Irregular 
Air  Carrier  would,  without  prior  approval  by  the  Board, 
be  in  violation  of  any  provision  of  subsection  409(a)  (3) 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  by  rea¬ 
son  of  any  interlocking  relationship  with  another  Irregu¬ 
lar  Air  Carrier,  such  relationship  is  hereby  approved. 

(5)  Effect  on  Other  Statutes. — The  exemptions  herein¬ 
above  granted  from  certain  provisions  and  requirements 
of  sections  408,  409,  and  412  shall  not  constitute  an  order 
made  under  such  sections,  within  the  meaning  of  section 
414,  and  shall  not  confer  any  immunity  or  relief  from 
operation  of  the  “antitrust  laws,”  or  any  other  statute 
(except  the  Civil  Aeronautics  Act  of  1938,  as  amended), 
with  respect  to  any  transaction,  interlocking  relationship 
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or  agreement  otherwise  within  the  purview  of  such  sec¬ 
tion. 

(6)  Operational  Reports  by  Irregular  Air  Carriers . — 
On  or  before  July  20,  1947,  and  thereafter  on  or  before 
the  20th  day  of  every  October,  January,  April  and  July, 
each  Irregular  Air  Carrier,  except  those  Irregular  Air 
Carriers  utilizing  only  small  aircraft,  as  specified  in  sub¬ 
paragraph  (2)  of  this  paragraph,  shall  hie  with  the  Board 
a  quarterly  operational  report  covering  the  period  of  the 
three  preceding  calendar  months,  showing  all  flights  oper¬ 
ated  in  air  transportation  during  such  period,  and  stating, 
with  respect  to  each  such  flight,  the  dates  of  departures 
and  arrivals  and  the  origin,  destination  and  intermediate 
points  served.  Whenever  any  Irregular  Air  Carrier 
theretofore  utilizing  only  small  aircraft,  as  specified  in 
subparagraph  (2)  of  this  paragraph,  undertakes  to  util¬ 
ize  in  its  air  transportation  services  any  single  aircraft 
unit  having  an  allowable  gross  take-off  weight  in  excess 
of  10,000  pounds,  or  three  or  more  aircraft  units  (not 
including  any  aircraft  unit  having  an  allowable  gross 
take-off  weight  of  less  than  6,000  pounds)  having  an  ag¬ 
gregate  allowable  gross  take-off  weight  in  excess  of  25,000 
pounds,  such  Irregular  Air  Carrier  shall  notify  the  Board 
in  writing  within  not  more  than  ten  days  after  the  actual 
commencement  of  such  utilization. 

(d)  Registration  for  Exemption . 

(1)  Letter  of  Registration  Required. — From  and  after 
60  days  after  the  effective  date  of  this  section  no  Irregu¬ 
lar  Air  Carrier  may  engage  in  any  form  of  air  transpor¬ 
tation  unless  there  is  then  outstanding  and  in  effect  with 
respect  to  such  air  carrier  a  Letter  of  Registration  issued 
by  the  Board:  Provided  y  That  if  any  Irregular  Air  Car¬ 
rier,  otherwise  authorized  to  engage  in  air  transportation 
pursuant  to  this  section,  shall  file  with  the  Board  within 
60  days  after  the  effective  date  of  this  section,  an  appli- 
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cation  for  a  Letter  of  Registration,  such  applicant  may 
engage  in  such  air  transportation  until  such  Letter  has 
been  issued,  or  such  applicant  has  been  notified  that  it 
appears  to  the  Board  that  such  applicant  is  not  entitled 
to  the  issuance  of  such  Letter. 

(2)  Issuance  of  Letter  of  Registration. — L^pon  the  filing 
of  proper  application  therefor,  the  Board  shall  issue,  to 
any  Irregular  Air  Carrier,  a  Letter  of  Registration 
which,  unless  otherwise  sooner  rendered  ineffective,  shall 
expire  and  be  of  no  further  force  and  effect,  upon  a  find¬ 
ing  by  the  Board  that  enforcement  of  the  provisions  of 
section  401  (from  which  exemption  is  provided  in  this 
section)  would  be  in  the  public  interest  and  would  no 
longer  be  an  undue  burden  on  such  Irregular  Air  Carrier 
or  Class  of  Irregular  Air  Carriers.  Such  application 
shall  be  certified  to  by  a  responsible  official  of  such  car¬ 
rier  as  being  correct,  and  shall  contain  the  following  In¬ 
formation:  (i)  date:  (ii)  name  of  carrier;  (iii)  mailing 
address;  (iv)  location  of  principal  operating  base;  (v)  if 
a  corporation,  the  place  of  incorporation,  the  name  and 
citizenship  of  officers  and  directors  and  a  statement  that 
at  least  75  per  centum  of  the  voting  interest  is  owned  or 
controlled  by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions;  (vi)  if  an  individual 
or  partnership,  the  name  and  citizenship  of  owners  or 
partners;  (vii)  the  types  and  numbers  of  each  type  of 
aircraft  utilized  in  air  transportation.  Such  application 
shall  be  submitted  in  duplicate  in  letter  form  or  on  C.A.B. 
Form  No.  27S9  which  is  available  on  request  for  the  con¬ 
venience  of  applicants. 

(3)  Non-transferability  of  Letter  of  Registration. — A 
Letter  of  Registration  shall  bo  non-transferable  and  shall 
be  effective  only  with  respect  to  the  person  named  there¬ 
in. 
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(4)  Suspension  of  Letter  of  Registration. — Letters  of 
Registration  shall  be  subject  to  immediate  suspension 
when,  in  the  opinion  of  the  Board,  such  action  is  re¬ 
quired  in  the  public  interest. 

(5)  Revocation  of  Letter  of  Registration . — Letters  of 
Registration  shall  be  subject  to  revocation,  after  notice 
and  hearing,  for  knowing  and  willful  violation  of  any 
provision  of  the  Civil  Aeronautics  Act  of  1938,  as  amend¬ 
ed,  or  of  any  order,  rule  or  regulation  issued  under  any 
such  provision,  or  of  any  term,  condition  or  limitation  of 
any  authority  issued  under  said  Act  or  regulations. 

(e)  Separabilitg . — If  any  provision  of  this  section  or 
the  application  thereof  to  any  air  transportation,  person, 
class  of  persons,  or  circumstance  is  held  invalid,  the  re¬ 
mainder  of  the  section  and  the  application  of  such  provi¬ 
sions  to  other  air  transportation,  persons,  classes  of  per¬ 
sons,  or  circumstances  shall  not  be  affected  thereby.  (52 
Stat  9S4  and  1004,  as  amended:  49  U.  S.  C.  425a  and 
496b). 

NOTE:  The  record-keeping  and  reporting  require¬ 
ments  of  this  section  have  been  approved  by  the  Bureau 
of  the  Budget  in  accordance  with  the  Federal  Reports 
Act  of  1942. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  MULLIGAN 
Secretary 


(SEAL) 
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Regulations 
Serial  Number  3S8 

EXPLANATORY  STATEMENT 
On  Revision  of  Section  292.1  of  the  Economic  Regulations 

Attached  is  the  Revision  of  Section  292.1  of  the  Board’s 
Economic  Regulations  governing  Non-Certificated  Irreg¬ 
ular  Air  Carriers,  to  become  effective  June  10,  1947.  In 
order  to  facilitate  a  general  understanding  of  the  attached 
Regulation,  and  for  that  limited  purpose  only,  the  follow¬ 
ing  statement  is  offered: 

Title  IV  of  the  Civil  Aeronautics  Act  contains  provi¬ 
sions  pertaining  to  the  economic  regulation  of  air  car¬ 
riers.1  Section  401  of  this  Title  provides  that  no  air 
carrier  may  engage  in  air  transportation  2  unless  there 

1  “Air  Carrier"  means  any  citizen  of  the  United  States  who  un¬ 
dertakes,  whether  directly  or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transportation. 

2  “Air  transportation"  means  interstate,  overseas  or  foreign  air 
transportation  or  the  transportation  of  mail  by  aircraft.  “Inter¬ 
state  air  transportation",  “overseas  air  transportation",  and  for¬ 
eign  air  transportation",  respectively,  mean  the  carriage  by  air¬ 
craft  of  persons  or  property  as  a  common  carrier  for  compensation 
or  hire  or  the  carriage  of  mail  by  aircraft,  in  commerce  between 
respectively — 

(a)  a  place  in  any  State  of  the  United  States,  or  the  District  of 
Columbia,  and  a  place  in  any  other  State  of  the  United  States,  or 
the  District  of  Columbia;  or  between  places  in  the  same  State  of 
the  United  States  through  the  air  space  over  any  place  outside 
thereof;  or  between  places  in  the  same  Territory  or  possession  of 
the  United  States,  or  the  District  of  Columbia; 

(b)  a  place  in  any  State  of  the  United  States,  or  the  District  of 
Columbia, — and  any  place  in  a  Territory  or  possession  of  the  United 
States;  or  between  a  place  in  a  Territory  or  possession  of  the 
United  States;  and  a  place  in  any  other  Territory  or  possession  of 
the  United  States;  and 

(c)  a  place  in  the  United  States  and  any  place  outside  thereof, 
w'hether  such  commerce  moves  wholly  by  aircraft  or  partly  by  air- 
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is  in  effect  a  certificate  of  public  convenience  and  neces¬ 
sity  issued  by  the  Board  authorizing  it  so  to  engage. 
Other  sections  of  this  Title  provide  certain  additional  re¬ 
quirements  for  air  carriers,  such  as,  for  example,  the 
filing  of  tariffs  setting  out  rates  and  charges.  (Sec.  403) 
and  the  filing  of  reports  (Sec.  407). 

Section  416,  however,  permits  the  Board  under  certain 
circumstances  to  exempt  from  most  of  the  requirements 
of  Title  IV  certain  air  carriers  or  groups  of  air  carriers. 
Under  this  prerogative  the  Board  has  in  the  past,  in 
Section  292.1  of  its  Economic  Regulations,  exempted  those 
air  carriers  engaged  solely  in  non-scheduled  operations 
from  the  requirement  of  a  certificate  of  public  conven¬ 
ience  and  necessity  and  from  practically  all  other  provi¬ 
sions  of  Title  IV.  Generally,  those  same  non-scheduled 
air  carriers  would  be  classed,  under  the  attached  Regula¬ 
tion,  as  Irregular  Air  Carriers  and  would  continue  to  be 
exempt  from  the  requirement  of  a  certificate  of  public 
convenience  and  necessity  while  being  made  subject  to 
many  other  requirements  from  which  they  were  previ¬ 
ously  exempted. 

As  will  be  seen  from  paragraphs  (a)  and  (b)  of  the 
attached  Regulation,  Irregular  Air  Carriers  include  only 
those  carriers  which  (1)  do  not  hold  a  certificate  of  pub- 


craft  and  partly  by  other  forms  of  transportation. 

It  will  be  noted  from  the  foregoing  definition  that  one  of  the  at¬ 
tributes  of  an  air  carrier  is  that  it  be  a  common  carrier.  A  test  of 
common  carriage  frequently  applied  is  whether  the  carrier  holds 
itself  out  to  the  public  as  engaged  in  the  business  of  carrying  per¬ 
sons  or  property  and  that  it  will,  so  long  as  it  has  room,  carry  per¬ 
sons  or  property  coming  or  brought  to  it  for  that  purpose.  Common 
carriage  would  not  ordinarily  include  flight  instruction,  personal 
pleasure  flying,  flying  in  connection  with  one's  own  business,  etc. 
A  further  description  of  the  term  is  contained  in  the  explanatory 
statement  attached  to  Part  42  of  the  Civil  Air  Regulations. 
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lie  convenience  and  necessity;3  (2)  do  not  operate  within 
Alaska;4  (3)  are  not  Alaskan  Air  Carriers;5 6  (4)  are  not 
operating  pursuant  to  some  other  Board  exemption.0 

These  carriers  may  not,  after  September  10,  1947,  carry 
persons  in  foreign  air  transportation,  and  may  not  con¬ 
duct  service  between  any  points  with  regularity  or  a 
reasonable  degree  of  regularity.  As  to  whether  any  par¬ 
ticular  operation  might  be  deemed  to  be  irregular  within 
the  meaning  of  this  Regulation,  reference  is  made  to  the 
Board's  discussions  of  the  matter  in  its  decisions  in  the 
Page  and  Trans-Marine  cases,  Dockets  1S96  and  1967,  re¬ 
spectively,  and  its  Investigation  of  Nonscheduled  Air 
Services ,  Docket  1501.  In  addition,  an  order  consented  to 
by  the  carrier  was  approved  and  entered  by  the  Board 
in  Matter  of  the  N on-certificated  Operations  of  Trans- 
Caribbean  Air  Cargo  Lines,  Inc .,  Docket  2593,  from  which 


3  The  issuance  of  an  air  carrier  operating  certificate  pursuant  to 
Part  42  of  the  Civil  Air  Regulations  (pertaining  to  “safety”  re¬ 
quirements)  does  not  constitute  an  air  carrier  a  “certificated  air 
carrier”,  nor  does  any  other  kind  of  certificate  except  a  certificate  of 
public  convenience  and  necessity  as  provided  for  in  section  401  of 
the  Act. 

4  This  does  not  preclude  operations  by  Irregular  Air  Carriers  as 
between  one  or  more  points  in  Alaska,  on  the  one  hand,  and  a  point 
or  points  in  other  United  States  territories  or  possessions  or  in  the 
continental  United  States  on  the  other. 

5  Covered  by  Section  292.2  of  the  Economic  Regulations. 

6  The  Board  is  simultaneously  issuing  Section  292.5  of  the  Eco¬ 
nomic  Regulations  establishing  a  class  of  air  carriers,  known  as 
Non-certificated  Cargo  Carriers,  open  only  to  certain  active  air 
cargo  carriers,  which  had  on  file  with  the  Board  prior  to  May  5, 
1947,  applications  for  certificates  of  public  convenience  and  neces¬ 
sity  to  carry  cargo  only.  A  carrier  operating  as  a  Non-certificated 
Cargo  Carrier  under  Section  292.5  could  not  also  operate  as  an 
Irregular  Air  Carrier  under  Section  292.1. 
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further  guidance  as  to  the  extent  of  permissible  opera¬ 
tions  may  be  obtained.7 

Statement  on  292.1 

The  word  “point”  is  defined  as  an  airport  and  all  ter¬ 
ritory  in  a  25-mile  radius.  Thus,  for  example,  service  to 
or  from  LaGuardia  Airport,  Newark  Airport,  Floyd  Ben¬ 
nett  Field,  Roosevelt  Field,  or  Teterboro  Airport,  on  the 
one  hand,  and  Washington  National  Airport,  on  the  other, 
would  be  considered  as  one  service  and  a  pattern  of  reg¬ 
ularity  of  operations  would  not  be  affected  by  alternating 
use  of  the  airports  in  the  New  York  area.  The  Regula¬ 
tion  also  provides  that  these  carriers  may  not  conduct 
regular  service  within  any  point;  that  is,  as  between  La- 


7  Paragraph  3  of  this  consent  order  provides  that  the  carrier 
cease  and  desist  from  operating  flights  in  air  transportation  be¬ 
tween  any  points  “.  ..(b)  regularly  or  with  a  reasonable  degree  of 
regularity,  which  regularity  is  reflected  by  the  operation  of  a  single 
flight  per  week  on  the  same  day  of  each  week  between  the  same  two 
points,  or  is  reflected  by  the  recurrence  of  operations  of  two  round 
trip  flights,  or  flights  varying  from  two  to  three  or  more  such 
flights,  between  any  same  two  points  each  week  in  succeeding 
weeks,  without  there  intervening  other  weeks  or  approximately 
similar  periods  at  irregular  but  frequent  intervals  during  which  no 
such  flights  are  operated  so  as  thereby  to  result  in  appreciable 
definite  breaks  in  service:  it  being  intended  by  this  subparagraph 
to  require  irregularity  in  service  between  any  such  points  but  not 
to  preclude  the  operation  of  more  than  one  or  two  such  flights  in 
any  given  week,  nor  to  prescribe  any  specific  maximum  limitation 
upon  the  number  of  flights  which  may  be  performed  in  any  one 
week,  if  infrequency  and  irregularity  of  service  is  otherwise 
achieved  through  variations  in  numbers  of  flights  and  intervals  be¬ 
tween  flights  and  through  frequent  and  extended  definite  breaks  in 
service  .  .  .” 

Similar  provisions  also  have  been  included  in  cease  and  desist 
orders  entered  as  to  Willis  Air  Service,  Inc.,  Docket  No.  2639,  and 
Trans-Luxury  Airlines,  Inc.,  Docket  No.  2589. 
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Guardia  Airport,  Newark  Airport,  Floyd  Bennett  Field, 
etc.8 

There  are  probably  certain  types  of  service  which  ap¬ 
pear  to  lend  themselves  to  non-certificated  air  carrier 
operations  and  yet  which,  due  to  their  very  nature,  might 
tend  to  be  conducted  with  a  regularity  in  excess  of  that 
permitted  by  the  Regulation.  Such  might  be  the  case  as 
to  so-called  “air  tours”  or  “all  expense  tours”,  con¬ 
ducted,  for  example,  each  week-end  to  some  resort  region. 
A  person  desiring  to  conduct  such  service  would  not  be 
prevented  by  this  or  any  other  regulation,  however,  from 
applying  to  the  Board  for  a  certificate  of  public  conven¬ 
ience  and  necessitv  under  section  401  of  the  Act  or  for 

* 

an  appropriate  exemption  under  section  41G  of  the  Act. 

With  regard  to  the  exemptions  extended  to  Irregular 
Air  Carriers  by  this  Regulation  there  is  a  distinction 
made  between  such  carriers  according  to  the  weight  of 
the  aircraft  which  they  utilize  in  air  transportation.9  As 
set  out  in  subparagraph  (c)  (2)  greater  exemptions  are 
extended  to  those  Irregular  Air  Carriers  which  do  not 
utilize  in  air  transportation  any  single  aircraft  having  a 
gross  take-off  weight  over  10,000  pounds,  or  three  or 
more  aircraft  (not  including  those  under  6,000  pounds) 
whose  aggregate  gross  take-off  weight  exceeds  25,000 
pounds. 

These  carriers  utilizing  smaller  aircraft  .must  meet  onlv 
the  following  requirements  of  the  Civil  Aeronautics  Act: 


8  Without  disclaiming  jurisdiction  over  sightseeing  operations, 
the  Board  does  not  deem  this  provision  to  prohibit  regular  local 
sight-seeing  operations,  which  take  off  and  land  only  at  the  same 
airport. 

9  This  would  not  include  aircraft  utilized  solely  in  connection  with 
such  other  operations  as  flight  training,  private  plane  rentals,  crop 
dusting,  etc. 
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(1)  Maintain  certain  prescribed  rates  of  compensation, 
maximum  hours  and  other  working  conditions  for  airmen 
(subsection  401(1);  (2)  Provide  safe  service,  equipment 
and  facilities  (subsection  404(a));  (3)  File  such  reports 
and  maintain  records  and  accounts  in  such  form  as  may 
be  required  by  the  Board  10  (subsections  407(a),  (d)  and 
to  give  the  Board  access  at  all  times  to  accounts,  records, 
documents,  correspondence,  etc.  (subsection  407(e));  (4) 
Refrain  from  engaging  in  any  unfair  or  deceptive  prac¬ 
tices  or  unfair  methods  of  competition  (section  411);  (5) 
Be  subject  to  Board  inquiry  into  the  management  of  the 
business  of  the  carrier  (section  415).  Furthermore,  no 
officer  or  director  of  such  a  carrier  may  profit  in  any  way 
from  the  negotiation  or  sale  of  any  of  the  securities  is¬ 
sued  by  the  carrier  (subsection  409(b)). 

Should  one  of  these  carriers  begin  using,  in  its  air 
transportation,  services  that  would  result  in  removing  it 
from  the  category  of  an  operator  of  small  aircraft,  it  is 
required  to  notify  the  Board  immediately,  and  thereafter 
would  have  the  additional  obligations  imposed  on  Irreg¬ 
ular  Air  Carriers  operating  larger  equipment. 

The  requirements  of  the  Act  to  which  Irregular  Air 
Carriers  operating  larger  equipment  are  subjected,  as  set 
out  in  subparagraph  (c)  (1)  of  the  Regulation,  are  more 
extensive.  Particular  attention  is  directed  to  the  re¬ 
quirement  of  section  403  of  the  Act  that  carriers  publish 
and  file  with  the  Board  tariffs  showing  individual  and 
joint  rates,  fares,  classifications  and  practices  in  connec¬ 
tion  with  their  services  and  that  such  tariffs  be  observed. 
Tariff  filings  must  conform  to  the  requirements  of  Sec- 


10  No  reporting  or  accounting  requirements  had  been  established 
for  these  carriers  by  the  date  of  this  Regulation.  Such  requirements 
as  are  subsequently  established  will  be  distributed  to  all  carriers 
registering  under  the  regulation. 
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tion  224.1  of  the  Board’s  Economic  Regulations;  however, 
this  section  provides  for  waiver  of  particular  require¬ 
ments  on  application,  in  the  event,  for  example,  that  the 
peculiar  characteristics  of  a  carrier’s  services  render  it 
impossible  for  it  to  comply  with  the  general  requirements; 
section  403  also  specifies  persons  to  whom  free  or  re¬ 
duced  rate  transportation  may  be  issued  without  violation 
of  the  Act. 

In  addition,  these  carriers  utilizing  larger  equipment 
are  required  to  file  quarterly  operational  reports  to  re¬ 
flect  the  extent  and  character  of  their  activities  as  pro¬ 
vided  in  subparagraph  (c)  (G)  of  the  Regulation. 

With  respect  to  such  exemptions  as  have  been  granted 
to  all  Irregular  Air  Carriers  regarding  sections  40S,  409 
and  412  of  the  Act,  it  should  be  pointed  out  that  one  of 
the  effects  of  Board  approval  of  filings  under  these  sec¬ 
tions  is  to  relieve  the  parties  thereto  from  the  operation 
of  the  so-called  “antitrust”  laws.  By  exempting  the  car¬ 
riers  to  some  extent  from  the  requirement  of  filing  under 
these  sections,  the  Board  has  not  thereby  suspended  the 
operation  of  the  antitrust  laws.  There  is  nothing,  how¬ 
ever.  to  prevent  a  carrier  desiring  relief  from  such  laws 
with  respect  to  any  arrangement  otherwise  fil cable  from 
making  an  appropriate  filing,  even  though  not  required 
by  this  Regulation  to  do  so.  Board  approval  thereof, 
if  obtained,  would  effect  the  desired  relief. 

As  provided  in  paragraph  (d)  of  the  Regulation.  Irreg¬ 
ular  Air  Carriers,  in  order  to  enjoy  the  benefits  of  the 
exemptions  granted,  are  required  to  register  with  the 
Board  and  to  hold  an  effective  Letter  of  Registration. 
For  the  carrier’s  convenience  in  registering,  appropriate 
forms  are  attached  to  the  Regulation. 

Because  Irregular  Air  Carriers  have  not  heretofore 
been  subjected  to  economic  regulations  of  the  extent  pre- 
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scribed  in  the  revised  Section  292.1,  and  therefore  may 
be  unfamiliar  with  such  regulations,  it  is  important  that 
all  such  carriers  acquaint  themselves  to  the  greatest  de¬ 
gree  possible  not  only  with  all  pertinent  provisions  of  the 
Civil  Aeronautics  Act,  but  also  with  the  Board’s  Eco¬ 
nomic  Regulations  issued  thereunder.  Accordingly,  there 
is  set  out  below,  for  information  purposes  only,  a  list  of 
Economic  Regulations,  one  or  more  of  which  are  appli¬ 
cable  to  all  Irregular  Air  Carriers,  showing  the  sections 
of  the  Act  under  which  they  were  promulgated.  These 
regulations,  together  with  copies  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  are  obtainable  at  nominal  cost 
from  the  Superintendent  of  Documents,  Government 


Printing  Office,  Washington,  D.  C.  Regulations  prescrib¬ 
ing  reporting  and  accounting  requirements  under  section 

407(a)  and  (d)  will 

be  forthcoming  in  the  near  future. 

— 

-5210S 

Section 
of  Act 

Section  of 
Econ.  Reg. 

Subject 

403 

224.1  . 

Filing  of  Tariffs. 

407 . 

223.4 . 

.280.1 . 

280.2 . 

..Free  or  Reduced  Rate  Transportation. 
..Stock  Ownership  Reports  by  Officers  and 
Directors. 

..Stock  Ownership  Report  by  Air  Carrier 

409 

248.1 . 

Affiliates. 

..Approval  of  Interlocking  Relationship. 

412 

251.1 . 

..Filing  of  Intercarrier  Agreements. 

605 

228.3  .... 

.Access  to  Aircraft. 

1002 . 

.285 . 

..Rules  of  Practice  Before  Board. 

i 

i 


i 
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APPENDIX  D 

1st  Revision,  6-1-50 
Supersedes  Original  Issue 

CIVIL  AERONAUTICS  BOARD,  ECONOMIC 
REGULATIONS,  JULY  1,  1949 

(Amended  by  ER-151  and  ER-154) 

Part  291 — Classification  and  Exemption 
of  Irregular  Air  Carriers 

Sec. 

291.1  Definitions. 

291.2  Classification. 

291.3  Small  irregular  carriers;  exemptions. 

291.4  Small  irregular  carriers;  duration  of  exemption. 

291.5  Small  irregular  carriers;  approval  of  certain  in¬ 

terlocking  relationships. 

291.6  Small  irregular  carriers;  effect  on  other  statutes. 

291.7  Small  irregular  carriers;  conditions  to  exercise  of 

temporary  exemption  privilege. 

291.8  Small  irregular  carriers;  issuance  of  letter  of  reg¬ 

istration. 

291.9  Small  irregular  carriers;  restrictions  on  issuance 

of  letter  of  registration. 

291.10  Small  irregular  carriers;  effective  period  of  letter 

of  registration. 

291.11  Small  irregular  carriers;  nontransferability  of  let¬ 

ter  of  registration. 

291.12  Small  irregular  carriers;  suspension  of  letter  of 

registration. 

291.13  Small  irregular  carriers;  revocation  of  letter  of 

registration. 

291.14  Small  irregular  carriers;  cancellation  of  letter  of 

registration. 

291.15  Large  irregular  carriers;  exemptions. 
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291.16  Large  irregular  carriers;  duration  of  exemption. 

291.17  Large  irregular  carriers;  condition  to  exercise  of 

temporary  exemption  privilege. 

291.18  Large  irregular  carriers ;  nontransferability  of  let¬ 

ter  of  registration. 

291.19  Large  irregular  carriers;  suspension  of  letter  of 

registration. 

291.20  Large  irregular  carriers;  revocation  of  letter  of 

registration. 

291.21  Large  irregular  carriers;  cancellation  of  letter  of 

registration. 

291.22  Large  irregular  carriers;  interlocking  relationships 

291.23  Large  irregular  carriers;  limitations  and  scope  of 

exemption. 

291.24  Form  of  tickets  to  be  used. 

291.25  Large  irregular  carriers;  conditions  on  operating 

authority;  payments  to  or  from  ticket  agents. 

291.26  Large  irregular  carriers;  conditions  on  operating 

authority:  agreements  with  ticket  agents 

291.31  Nonapplicability. 

291.32  Separability. 

291.33  Past  violations. 

Authority:  ^$291.1  to  291.33  issued  under  sec.  205(a); 
52  Stat.  984,  49  IT.  S.  0.  425.  Interpret  or  apply  sec.  416, 
52  Stat.  1004,  49  U.  S.  C.  496. 

Note:  The  following  interpretation  of  Part  291  was 
adopted  by  Regulation  Serial  No.  FR-136,  13  F.  R.  7769. 

Examples  of  irregular  air  transportation  within  the 
meaning  of  Part  29 7.  For  the  guidance  of  irregular  air 
carriers  and  other  interested  parties  the  Board  here  sets 
forth  a  number  of  illustrative  examples  of  irregular  and 
regular  service.  All  irregular  air  carriers  should  studv 
these  examples,  for  the  Board  expects  to  use  them  as 
standards  to  apply  to  the  operations  of  such  carriers. 
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It  should  be  noted  that  all  of  the  illustrations  included 
here  refer  only  to  actual  operations.  Such  operations 
indicate  a  course  of  conduct  constituting  the  holding  out 
of  regular  or  irregular  service,  as  the  case  may  be.  The 
holding  out  of  regular  service  may  also  be  brought  about 
by  means  other  than  actual  operations — for  example,  al¬ 
though  its  services  are  operated  irregularly,  a  carrier 
may  be  holding  out  regular  service  by  reason  of  the  na¬ 
ture  and  extent  of  its  advertising  and  traffic  solicitation 
efforts.  In  other  words,  an  irregular  air  carrier  is  not 
immune  from  enforcement  action  of  its  actual  operations 
are  irregular  but  all  the  circumstances  surrounding  its 
business  show  that  the  carrier  is  holding  out  regular 
service. 

The  illustrations  included  represent  application  of  the 
principles  announced  in  Page  Airways ,  Inc.,  Investigation, 
6  CAB  1061,  Trans-Marine  Airways,  Inc.,  Investigation 
of  Activities,  6  CAB  1071,  and  Investigation  of  Non  sched¬ 
uled  Services,  6  CAB  1049,  and  more  particularly  of  the 
cease  and  desist  order  entered  in  the  Matter  of  the  N on- 
certificated  Operations  of  Trans  Caribbean  Air  Cargo 
Lhies  Inc..  Order  Serial  No.  E-370,  adopted  March  14, 
1947.  This  is  emphasized  because  the  Board  is  not  at¬ 
tempting  by  revision  of  Part  291  either  to  enlarge  or 
contract  the  score  of  operations  permitted  by  the  reg¬ 
ulation. 

(1)  An  irregular  air  carrier  operates  between  Points 
A  and  B,  in  one  direction,  on  the  days  of  the  month  which 
appear  in  brackets  on  the  following  calendar  table: 


s 

M 

T 

W 

T 

F 

S 

(1) 

2 

3 

4 

5 

6 

7 

(8) 

9 

10 

11 

12 

13 

14 

(15) 

16 

17 

18 

19 

20 

21 

(22) 

23 

24 

25 

26 

27 

28 

(29) 

30 

31 

1555 


Since  these  flights  are  conducted  on  the  same  day  of 
each  week,  the  service  is  not  irregular  within  the  mean¬ 
ing  of  Part  291.  Moreover,  if  over  a  period  of  weeks 
an  occasional  Sunday  flight  is  omitted,  or  is  operated  on 
some  other  day  of  the  week,  such  minor  variations  in  the 
general  pattern  of  regularity  would  not  cause  the  service 
to  become  an  irregular  service. 

(2)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month  which 
appear  in  brackets  on  the  following  calendar  table: 


s 

M 

T 

W 

T 

F 

S 

— 

1 

(2) 

3 

(4) 

5 

6 

7 

8 

(9) 

10 

(11) 

12 

13 

14 

15 

(16) 

17 

(18) 

19 

20 

21 

22 

(23) 

24 

(25) 

26 

27 

28 

29 

(30) 

These  flights  are  conducted  regularly  twice  a  week, 
without  frequent  and  extended  definite  breaks  in  service 
and  are  obviously  not  irregular  within  the  meaning  of 
Part  291.  Moreover,  if  over  a  period  of  weeks  an  occa¬ 
sional  flight  is  omitted,  or  is  operated  on  some  other  day 
of  the  week,  such  minor  variations  in  the  general  pattern 
of  regularitv  would  not  cause  the  service  to  become  an 
irregular  service. 

(3)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month  which 
appear  in  brackets  on  the  following  calendar  table: 


S 

M 

T 

W 

T 

F 

S 

_ 

— 

— 

(1) 

2 

3 

4 

5 

6 

(7) 

8 

9 

10 

11 

12 

(13) 

14 

15 

16 

17 

(18) 

19 

20 

21 

(22) 

23 

24 

25 

(26) 

27 

28 

29 

(30) 

These  flights  are  conducted  at  regularly  recurring  peri¬ 
ods,  or  substantially  regular  periods  (every  4,  5  or  6 
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days),  and  therefore  do  not  achieve  infrequency  and  ir¬ 
regularity  of  service  through  frequent  and  extended  defi¬ 
nite  breaks  in  service.  Such  service  is  not  irregular  within 
the  meaning  of  Part  291. 

(4)  An  irregular  air  carrier  operates  between  points 
A  and  B  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  appear  in  brackets  on  the  following 
calendar  table: 


s 

M 

T 

W 

T 

F 

S 

_ 

_ 

_ 

_ 

_ 

(1) 

2 

3 

4 

(5) 

6 

(7) 

8 

9 

10 

(11) 

(12) 

13 

14 

15 

16 

17 

18 

(19) 

*20) 

21 

22 

23 

24 

(25) 

26 

(27) 

28 

29 

30 

31 

— 

1 

(2) 

3 

(4) 

5 

6 

7 

8 

9 

(10) 

11 

12 

(13) 

14 

15 

16 

17 

18 

19 

20 

21 

(22) 

23 

24 

(25) 

26 

27 

(28) 

29 

30 

(31) 

These  flights  are  conducted  twice  a  week  in  succeeding 
weeks  without  the  intervention  of  other  weeks  or  similar 
periods  at  irregular  but  frequent  intervals  during  which 
no  flights  are  operated.  Such  service  is  not  irregular 
within  the  meaning  of  Part  291. 

(5)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  suc¬ 
cessive  months  which  appear  in  brackets  on  the  following 
calendar  table: 


S 

M 

T 

W 

T 

F 

S 

— 

— 

— 

— 

— 

(1) 

2 

(3) 

(4) 

5 

(6) 

7 

(8) 

9 

10 

11 

(12) 

03) 

14 

15 

16 

17 

(18) 

19 

(20) 

21 

(22) 

23 

24 

25 

26 

27 

28 

29 

30 

(31) 
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— 

(1) 

2 

(3) 

4 

5 

(6) 

7 

8 

(9) 

(10) 

11 

12 

13 

(14) 

15 

(16) 

17 

(18) 

(19) 

20 

21 

22 

23 

24 

25 

26 

27 

(28) 

(29) 

30 

In  this  pattern,  unlike  the  preceding  example,  two 
breaks  of  at  least  a  week  occur  within  a  2-month  period. 
However,  operations  in  the  other  -weeks  occur  with  such 
frequency  that  the  breaks  in  service  are  not  of  sufficient 
frequency  and  extent  to  compensate  for  the  substantial 
number  of  flights  conducted  -with  frequency  over  a  sub¬ 
stantial  period.  The  flights  are  not  irregular  within  the 
meaning  of  Part  291. 

(6)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  suc¬ 
cessive  months  which  appear  in  brackets  on  the  following 
calendar  table: 


S 

M 

T 

W 

T 

F 

S 

_ 

— 

_ 

1 

2 

(3) 

4 

5 

6 

(7) 

8 

9 

(10) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

(21) 

99 

23 

(24) 

25 

26 

27 

(28) 

(29) 

30 

31 

— 

— 

— 

— 

— 

— 

1 

2 

3 

(4) 

5 

6 

(7) 

8 

9 

10 

11 

12 

13 

14 

(15) 

16 

17 

(13) 

19 

20 

(21) 

22 

23 

30 

24 

31 

(25) 

26 

27 

(28) 

29 

The  flights  do  not  exceed  two  per  week  and  the  2-month 
period  includes  two  definite  breaks  in  service.  However, 
in  view  of  the  frequent  rendition  of  service  on  Tuesdays 
and  Fridays  the  breaks  in  service  and  comparatively 
small  number  of  flights  operated  are  not  sufficient  to  de¬ 
stroy  the  pattern  of  regularity.  The  service  is  not  irreg¬ 
ular  within  the  meaning  of  Part  291. 


i 

I 

i 
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(7)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  suc¬ 
cessive  months  which  appear  in  brackets  on  the  following 
calendar  table: 


s 

M 

T 

W 

T 

F 

S 

— 

1 

(2) 

3 

(4) 

5 

(6) 

f— 

i 

(S) 

9 

(10) 

11 

(12) 

13 

14 

15 

16 

17 

18 

19 

(20) 

21 

(22) 

23 

(24) 

25 

(26) 

27 

(28) 

29 

(30) 

31 

— 

— 

— 

(1) 

2 

(3) 

4 

5 

6 

7 

8 

9 

10 

(11) 

12 

(13) 

14 

(15) 

16 

(17) 

IS 

(19) 

20 

(21) 

22 

(23) 

24 

25 

26 

27 

2S 

29 

30 

(31) 

These  flights  are  operated  every  other  day  except  for 
infrequent  breaks.  Such  service  is  not  irregular  within 
the  meaning  of  Part  291. 

(8)  Four  large  irregular  air  carriers  agree  to  utilize 
the  services  of  a  single  ticket  agency,  XYZ  Ticket 
Agency,  Inc.,  with  respect  to  service  between  points  A 
and  B,  and  to  furnish  to  the  agent  the  dates  upon  which 
each  will  operate  between  A  and  B.  If  the  flights,  con¬ 
sidered  in  combination,  of  such  carriers  between  A  and 
B  reveal  a  pattern  of  operations  similar  to  those  shown 
in  examples  (1)  through  (7)  above,  the  combination  of 
flights  constitute  regular  air  transportation  and  each  such 
carrier  is  deemed  to  be  conducting  regular  operations 
between  A  and  B. 

(9)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month 
which  appear  in  brackets  on  the  following  calendar  table: 


S 

M 

T 

W 

T 

F 

S 

— 

— 

0) 

2 

3 

4 

5 

6 

7 

8 

(9) 

10 

11 

12 

13 

14 

15 

16 

(17) 

18 

19 

20 

21 

22 

23 

24 

25 

(26) 

27 

(28) 

29 

30 

31 
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These  flights  are  conducted  on  a  different  day  of  each 
week,  and  are  operated  only  after  frequent  and  definite 
breaks  in  service.  Although  two  flights  (on  the  26th  and 
28th)  were  operated  within  one  period  of  less  than  one 
week,  this  frequency  was  compensated  for  by  the  breaks 
of  at  least  a  week  between  the  other  flights.  The  flights 
are  therefore  irregular  within  the  meaning  of  Part  291. 

(10)  An  irregular  air  carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  suc¬ 
cessive  months  which  appear  in  brackets  on  the  following 
calendar  table  (numerals  above  and  to  the  left  of  dates 
appearing  in  brackets  indicate  the  number  of  flights  oper¬ 
ated  on  those  dates) : 


8 

M 

T 

W 

T 

F 

S 

— 

1 

2 

3 

4 

5 

6 

7 

8 

(9) 

(10) 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(28) 

29 

30 

1 

2 

3 

4 

(5) 

(*6) 

(*7) 

(2S) 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2S 

(29) 

(2  30) 

31 

These  flights  are  conducted  in  such  manner  that  fre¬ 
quent,  extended  and  definite  breaks  in  service  occur  at 
irregular  intervals  and  therefore  the  service  is  irregular 
within  the  meaning  of  Part  291. 

§291.1  Definitions — (a)  Irregular  air  carrier.  The 
term  irregular  air  carrier  means  any  air  carrier  which 
(1)  directly  engages  in  air  transportation,  (2)  does  not 
hold  a  certificate  of  public  convenience  and  necessity  un¬ 
der  section  401  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  and  (3)  does  not  operate,  or  hold  out  to  the 
public  expressly  or  by  course  of  conduct  that  it  operates, 
one  or  more  aircraft  between  designated  points,  or  within 
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a  designated  point,  regularly  or  with  a  reasonable  degree 
of  regularity,  upon  which  aircraft  it  accepts  for  trans¬ 
portation,  for  compensation  or  hire,  such  members  of  the 
public  as  apply  therefor  or  such  property  as  the  public 
offers.  No  air  carrier  shall  be  deemed  to  be  an  irregular 
air  carrier  unless  the  air  transportation  services  offered 
and  performed  by  it  are  of  such  infrequency  as  to  pre¬ 
clude  an  implication  of  a  uniform  pattern  or  normal 
consistency  of  operation  between,  or  within,  such  desig¬ 
nated  points. 

(b)  Point.  The  term  “point”  as  used  in  this  part 
shall  mean  any  airport  or  place  where  aircraft  may  be 
landed  or  taken  off,  including  the  area  within  a  25-mile 
radius  of  such  airport  or  place. 

(c)  Agreement.  The  term  “agreement,”  as  used  in 
this  part,  shall  mean  any  oral  or  written  agreement,  con¬ 
tract,  understanding,  or  arrangement,  and  any  amend¬ 
ment,  revision,  modification,  renewal,  extension,  cancella¬ 
tion  or  termination  thereof. 

[Arndt.  ER-154,  effective  Dec.  10,  1949,  14  F.  R.  6807] 

(d)  Ticket  agent.  The  term  “ticket  agent”  as  used  in 
this  part,  shall  mean  any  person,  whether  such  person 
is  another  air  carrier  or  is  acting  as  a  ticket  agent,  travel 
agent,  travel  bureau,  broker,  forwarder,  or  otherwise 
(other  than  a  bona  fide  regular  employee  of  the  direct 
air  carrier  concerned),  who  for  compensation  or  profit; 

(1)  Solicits,  obtains,  receives,  or  furnishes  directly  or 
indirectly  passengers  or  groups  of  passengers  for  trans¬ 
portation  upon  aircraft  of  an  irregular  air  carrier,  or 

(2)  Procures  or  arranges  for  air  transportation  of 
passengers  or  groups  of  passengers  upon  aircraft  of  such 
an  air  carrier  by  charter,  lease,  or  any  other  ararnge- 
ment. 


1561 


[(Arndt.  ER-154,  effective  Dec.  10,  1949,  14  F.  R.  6S07] 

§  291.2  Classification .  (a)  There  is  hereby  estab¬ 
lished  a  classification  of  noncertificated  air  carriers  to 
be  designated  as  ‘ ‘irregular  air  carriers.’ ’ 

(b)  Any  irregular  air  carrier,  as  classified  in  para¬ 
graph  (a)  of  this  section,  which  does  not  use  in  its  trans¬ 
portation  services  aircraft  units  having  a  maximum 
certificated  take-off  weight  (as  defined  in  Civil  Air  Reg¬ 
ulations,  Part  42,  §42.1)  in  excess  of  12,500  pounds  for 
any  one  unit  or  of  25,000  pounds  for  the  total  of  such 
units  (disregarding  units  of  6,000  pounds  or  less),  shall 
be  classified  as  a  small  irregular  carrier. 

[Arndt.  ER-151,  effective  Nov.  12,  1949;  14  F.  R.  6193] 

(c)  Any  irregular  air  carrier  other  than  a  small  irreg¬ 
ular  carrier  shall  be  classified  as  a  large  irregular  carrier: 
Provided,  That  no  air  carrier  shall  be  so  classified  unless 
it  holds  a  letter  of  registration  issued  to  it  as  a  large 
irregular  carrier  pursuant  to  application  therefor  filed 
with  the  Board  before  August  6,  1948,  and  not  revoked 
or  cancelled  as  of  May  20,  1949. 

§  291.3  Small  irregular  carriers;  exemptions.  Except 
as  otherwise  provided  in  this  section,  each  small  irregular 
carrier,  falling  within  the  classification  above,  shall  be 
temporarily  exempt  from  the  following  provisions  of  Title 
IV  of  the  Civil  Aeronautics  Act  of  1938,  as  amended: 

(a)  Subsection  401  (a) ; 

(b)  Section  403; 

(c)  Subsection  404  (a) ;  Provided,  That  small  irregu¬ 
lar  carriers  shall  abide  by  those  provisions  of  this  sub¬ 
section  which  require  air  carriers  to  provide  safe  service, 
equipment  and  facilities  in  connection  with  air  transpor¬ 
tation  ; 
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(d)  Subsection  404  (b) ; 

(e)  Subsection  405  (e) ; 

(f)  Subsection  407  (b) ; 

(g)  Section  408; 

(h)  Subsection  409  (a) ;  and 

(i)  Section  412. 

§  291.4  Small  irregular  carriers ;  duration  of  exemp¬ 
tion.  The  temporary  exemption  from  any  provision  of 
Title  IV  of  the  act  provided  by  §  291.3  shall  continue  in 

effect  onlv  until  such  time  as  the  Board  shall  find  that 
* 

enforcement  thereof  would  be  in  the  public  interest  or 
would  no  longer  be  an  undue  burden  on  the  small  irreg¬ 
ular  carriers;  Provided ,  That  upon  such  a  finding  as  to 
any  small  irregular  carrier  or  class  of  small  irregular 
carriers,  such  exemption  shall  to  that  extent  terminate 
with  respect  to  such  carrier  or  class  of  carriers. 

§291.5  Small  irregular  carriers ;  approval  of  certain 
interlocking  relationships.  To  the  extent  that  any  officer 
or  director  of  a  small  irregular  carrier  would,  without 
prior  approval  of  the  Board,  be  in  violation  of  any  pro¬ 
visions  of  subsection  409  (a)  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  by  reason  of  any  interlocking 
relationship  directly  involving  such  small  irregular  car¬ 
rier,  such  relationship  is  hereby  approved. 

§  291.6  Small  irregular  carriers ;  effect  on  other  stat¬ 
utes.  The  temporary  exemption  granted  in  §291.3  from 
sections  408,  409  (a)  and  412  shall  not  constitute  an  order 
made  under  such  sections,  within  the  meaning  of  section 
414,  and  shall  not  confer  anv  immunity  or  relief  from 
operation  of  the  “antitrust  laws”,  or  any  other  statute 
(except  the  Civil  Aeronautics  Act  of  1938,  as  amended), 
with  respect  to  any  transaction,  interlocking  relationship, 
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or  agreement  otherwise  within  the  purview  of  such  sec¬ 
tion. 

§  291.7.  Small  irregular  carriers ;  conditions  to  exer¬ 
cise  of  temporary  exemption  privilege .  (a)  No  person 

shall  exercise  the  temporary  exemption  privilege  con¬ 
ferred  by  §  291.3  unless  there  is  in  effect  with  respect  to 
such  person  a  letter  of  registration  issued  by  the  Board, 
acknowledging  that  such  person  has  been  duly  registered 
with  the  Board  as  a  small  irregular  carrier  under  the 
provisions  of  this  part,  as  amended,  relating  to  irregular 
air  transportation.  Any  small  irregular  carrier  which 
holds  a  letter  of  registration  issued  to  it,  and  not  revoked 
or  canceled,  prior  to  May  20,  1949,  is  not  required  to 
obtain  another  letter  of  registration. 

(b)  No  small  irregular  carrier  shall  make  or  maintain 
any  agreement  or  arrangement  with  any  other  air  carrier 
or  air  carriers  with  respect  to  the  conduct  of  air  transpor¬ 
tation  services  which,  if  conducted  by  a  single  carrier, 
would  take  it  out  of  the  classification  of  an  irregular  air 
carrier  as  set  forth  in  this  part. 

§  291.8  Small  irregular  carriers ;  issuance  of  letter  of 
registration .  Except  as  provided  in  §  291.9  upon  the 
filing  of  proper  application  therefor  the  Board  will  issue 
to  any  small  irregular  carrier  a  letter  of  registration. 
Such  application  shall  be  certified  as  correct  by  a  respon¬ 
sible  official  of  such  carrier,  and  shall  contain  the  follow¬ 
ing  information:  (a)  Date;  (b)  name  of  carrier;  (c)  .mail¬ 
ing  address;  (d)  location  of  principal  operating  base; 
(e)  if  a  corporation,  the  place  of  incorporation,  the  name 
and  citizenship  of  officers  and  directors  and  a  statement 
that  at  least  75  per  centum  of  the  voting  interest  is  owned 
or  controlled  by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions;  (f)  if  an  individual 
or  partnership,  the  name  and  citizenship  of  owners  or 
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partners;  (g)  the  types  and  numbers  of  each  type  of 
aircraft  utilized  in  air  transportation.  Such  application 
shall  be  submitted  in  duplicate  in  letter  form  or  on  CAB 
Form  Xo.  27S9,  which  is  available  on  request  for  the  con¬ 
venience  of  applicants. 

§291.9  Small  irregular  carriers;  restrictions  on  issu¬ 
ance  of  letter  of  registration.  An  application  filed  pur¬ 
suant  to  §  291.8  will  be  denied  and  no  letter  of  registration 
as  a  small  irregular  carrier  will  be  issued  to  an  applicant 
which  has,  or  proposes  to  have,  as  owner,  partner,  officer, 
director,  or  stockholder  holding  a  controlling  interest, 
any  person  who  was  or  is  connected  in  any  such  capacity 
with  any  irregular  air  carrier,  noncertificated  cargo  car¬ 
rier,  or  air  freight  forwarder,  if  the  letter  of  registration 
or  exemption  privilege  of  such  carrier  or  forwarder  wa^ 
suspended  or  revoked  by  the  Board  on  account  of  acts 
or  omissions  which  occurred  during  the  time  of  such  con¬ 
nection,  unless  it  has  been  shown  to  the  Board  by  such 
applicant,  and  the  Board  finds,  that  the  public  interest 
and  applicant's  intention  and  ability  to  conform  to  the 
provisions  of  the  act  and  requirements  thereunder  will 
not  be  adversely  affected  by  such  relationship  or  former 
relationship.  For  the  purpose  of  carrying  out  the  intent 
of  this  provision,  the  Board  may,  before  or  after  the 
issuance  of  a  letter  of  registration,  require  the  applicant 
to  furnish  information  in  addition  to  that  required  to  be 
set  forth  in  its  application  filed  pursuant  to  §  291.8. 

§  291.10  Small  irregular  carriers;  effective  period  of 
letter  of  registration.  Each  letter  of  registration  of  a 
small  irregular  carrier  shall  become  effective  only  upon 
the  date  specified  therein  and  shall  continue  in  effect 
until  suspended,  revoked  or  canceled,  or  until  the  tem¬ 
porary  exemption  privilege  conferred  by  §291.3  shall 
terminate  or  otherwise  cease  to  be  effective  with  respect 
to  such  small  irregular  carrier,  whichever  occurs  first. 
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§  291.11  Small  irregular  carriers;  nontransferability  of 
letter  of  registration.  A  letter  of  registration  shall  be 
nontransferable  and  shall  be  effective  only  with  respect 
to  the  person  or  persons  named  therein. 

§  192.12  Synall  irregular  carriers;  suspension  of  letter 
of  registration .  Letters  of  registration  shall  be  subject 
to  immediate  suspension  when,  in  the  opinion  of  the 
Board,  such  action  is  required  in  the  public  interest. 
Letters  of  registration  shall  be  further  subject  to  sus¬ 
pension,  without  hearing  or  other  proceedings,  for  con¬ 
tinuing  failure  to  file  tariffs  or  reports  as  required  by 
provisions  of  the  act  or  any  order,  rule  or  regulation 
issued  thereunder,  after  not  less  than  10  days’  notice  to 
the  small  irregular  carrier  within  which  to  comply  with 
such  requirement.  Such  suspension  shall  continue  until 
the  Board  finds  that  such  suspended  carrier  has  com¬ 
plied  with  or  submitted  satisfactory  evidence  and  assur¬ 
ance  that  it  will  comply  with  the  provisions  of  the  act  or 
such  rules,  regulations  or  orders.  Failure  to  seek  rein¬ 
statement  of  a  letter  of  registration  suspended  pursuant 
to  the  provisions  of  this  subparagraph  within  a  period 
of  60  days  after  notice  to  the  carrier  of  such  suspension 
shall  automatically  terminate  all  rights  under  such  letter 
of  registration;  Provided.  That  in  the  case  of  a  letter  of 
registration  suspended  prior  to  May  20,  1949,  failure  to 
seek  reinstatement  of  such  letter  of  registration,  prior 
to  July  20,  1949,  shall  automatically  terminate  all  rights 
under  such  letter  of  registration. 

§291.13  Small  irregular  carriers;  revocation  of  letter 
of  registration.  Letters  of  registration  shall  be  subject 
to  revocation,  after  notice  and  hearing,  for  knowing  and 
willful  violation  of  any  provisions  of  the  act  or  of  any 
order,  rule,  or  regulation  issued  under  any  such  provi¬ 
sion  or  of  any  term,  condition,  or  limitation  of  any  au¬ 
thority  issued  under  said  act  or  regulations,  or  for  any 
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cause  which,  at  the  time  of  revocation,  would  justify  the 
Board  in  refusing  to  issue  to  the  holder  of  sucli  letter 
a  like  letter. 

§  291.14  Small  irregular  carriers;  cancellation  of  let¬ 
ter  of  registration,  (a)  The  letter  of  registration  of  any 
small  irregular  carrier  shall  be  canceled  without  prejudice 
upon  the  tiling  by  such  carrier  of  a  written  request  for 
cancellation;  Provided. ,  That  the  Board  may  refuse  to 
grant  such  request  if  any  proceeding  or  action  is  pend¬ 
ing  in  which  the  small  irregular  carrier’s  letter  of  regis¬ 
tration  may  be  subject  to  suspension  of  revocation. 

(b)  In  any  case  in  which  the  Board  has  reason  to 
believe  that  a  small  irregular  carrier  has  ceased  to  operate 
pursuant  to  the  temporary  exemption  privilege  conferred 
by  §  291.3,  the  Board  may,  by  registered  letters  mailed 
to  the  carrier  at  its  last  known  address  and  to  the  desig¬ 
nated  agent  of  such  carrier,  if  any,  request  such  carrier 
to  advise  the  Board,  within  60  days  after  receipt  thereof, 
whether  such  carrier  wishes  to  continue  such  operations 
or  to  have  its  letter  of  registration  canceled.  Failure  to 
reply  within  a  period  of  60  days  after  receipt  thereof,  or 
return  of  such  letters  unclaimed,  shall  automatically  ter- 
minuate  all  rights  under  such  letter  of  registration. 

§  291.15  Large  irregular  carriers ;  exemptions.  Except 
as  otherwise  provided  in  this  part,  each  large  irregular 
carrier,  falling  within  the  classification  above,  shall  be 
temporarily  exempt  from  the  following  provisions  of  Title 
IV  of  the  Civil  Aeronautics  Act  of  1938,  as  amended: 

(a)  Subsection  401  (a); 

(b)  Subsection  404  (a) :  Provided,  however,  That  each 

such  large  irregular  carrier  shall  abide  by  these  provi¬ 
sions  of  this  subsection  which  require  air  carriers  to 
provide  safe  service,  equipment,  and  facilities  in  connec- 
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tion  with  interstate  and  overseas  air  transportation;  and 
to  establish,  observe  and  enforce  just  and  reasonable  in¬ 
dividual  rates,  fares  and  charges  and  just  and  reasonable 
classifications,  rules,  regulations  and  practices  relating  to 
such  air  transportation. 

(c)  Subsection  405  (e). 

§  291.16  Large  irregular* carriers ;  duration  of  exemp¬ 
tion.  The  temporary  exemption  conferred  by  §  291.15 
shall  terminate  and  cease  to  be  effective  with  respect  to 
each  large  irregular  carrier  at  5  p.  m.,  eastern  daylight 
saving  time,  on  June  20,  1949:  Provided ,  That  any  large 
irregular  carrier  which  before  such  time  has  on  file  with 
the  Board  pursuant  to  section  416  (b)  of  the  act  an  appli¬ 
cation  for  an  individual  exemption  from  Title  IV  of  the 
act  extending  to  all  or  part  of  the  air  transportation 
which  such  large  irregular  carrier  is  authorized  to  per¬ 
form  as  of  June  19,  1949,  pursuant  to  the  temporary  ex¬ 
emption  conferred  by  §  291.15  may  continue,  except 
during  any  such  time  as  its  letter  of  registration  may 
be  suspended,  to  exercise  such  privilege  until,  but  only 
until,  the  date  specified  in  the  Board’s  order  finally  dis¬ 
posing  of  its  application  for  individual  exemption,  or 
until  its  letter  of  registration  is  revoked  or  canceled, 
whichever  shall  be  earlier.  Suspension  of  the  letter  of 
registration  of  a  large  irregular  carrier  shall  not  render 
such  carrier  ineligible  to  file  an  application  for  individual 
exemption  hereunder. 

§291.17  Large  irregular  carriers ;  condition  to  exer¬ 
cise  of  temporary  exemption  privilege.  No  person  shall 
exercise  the  temporary  exemption  privilege  conferred  by 
§291.15  unless  there  is  in  effect  with  respect  to  such  per¬ 
son  a  letter  of  registration  issued  by  the  Board,  acknowl¬ 
edging  that  such  person  has  been  duly  registered  with 
the  Board  as  a  large  irregular  carrier  under  the  provi- 
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sions  of  this  part,  as  amended,  relating  to  irregular  air 
transportation. 

§  291.18  Large  irregular  carriers ;  nontransferability 
of  letter  of  registration.  A  letter  of  registration  of  a 
large  irregular  carrier  shall  be  nontransferable  and  shall 
be  effective  only  with  respect  to  the  person  or  persons 
named  therein. 

§  291.19  Large  irregular  carriers ;  suspension  of  letter 
of  registration.  Letters  of  registration  of  large  irregular 
carriers  shall  be  subject  to  immediate  suspension  when, 
in  the  opinion  of  the  Board,  such  action  is  required  in 
the  public  interest. 

§  291.20  Large  irregular  carriers ;  revocation  of  letter 
of  registration.  Letters  of  registration  of  large  irregular 
carriers  shall  be  subject  to  revocation,  after  notice  and 
hearing,  for  knowing  and  willful  violation  of  any  provi¬ 
sions  of  the  act  or  of  any  order,  rule,  or  regulation  issued 
under  any  such  provisions  or  of  any  term,  condition  or 
limitation  of  any  authority  issued  under  said  act  or  reg¬ 
ulations. 

§291.21  Large  irregular  carriers;  cancellation  of  let¬ 
ter  of  registration,  (a)  The  letter  of  registration  of  any 
large  irregular  carrier  shall  be  cancelled  without  preju¬ 
dice  upon  the  filing  by  such  carrier  of  a  written  request 
for  cancellation:  Provided.  That  the  Board  may  refuse 
to  grant  such  request  if  any  proceeding  or  action  is  pend¬ 
ing  in  which  the  carrier’s  letter  may  be  subject  to  sus¬ 
pension  or  revocation. 

(b)  Tn  any  case  in  which  the  Board  has  reason  to  be¬ 
lieve  that  a  large  irregular  carrier  has  ceased  to  operate 
pursuant  to  the  temporary  exemption  conferred  by 
§  291.15,  the  Board  may,  by  registered  letters  mailed  to 
the  carrier  at  its  last  known  address  and  to  the  desig¬ 
nated  agent  of  such  carrier,  if  any,  request  such  carrier 
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to  advise  the  Board,  within  60  days  after  receipt  thereof, 
whether  such  carrier  wishes  to  continue  such  operations 
or  to  have  its  letter  of  registration  canceled.  Failure  to 
reply  within  a  period  of  60  days  after  receipt  thereof, 
or  return  of  such  letters  unclaimed,  shall  automatically 
terminate  all  rights  under  such  letter  of  registration. 

§291.22  Large  irregular  carriers;  interlocking  rela¬ 
tionships.  If  an  application  by  any  large  irregular  car¬ 
rier  for  approval  of  an  interlocking  relationship  in 
existence  on  May  20,  1949,  and  heretofore  exempt  from 
the  provisions  of  section  409  (a)  is  filed  with  the  Board 
on  or  before  June  20,  1949,  such  carrier  may  retain  the 
officer,  director,  member  or  stockholder  involved  in  such 
relationship  pending  final  disposition  by  the  Board  of 
said  application,  and  such  relationship  is  hereby  approved 
pending  such  final  disposition. 

§  291.23  Large  irregular  carriers;  limitations  and  scope 
of  exemption .  The  exemption  accorded  large  irregular 
carriers  by  this  part  shall  not  extend  to  the  air  transpor¬ 
tation  of  persons  hereinafter  prohibited  in  this  section. 

(a)  Large  irregular  carriers  shall  not  carry  persons 
in  foreign  air  transportation. 

(b)  Large  irregular  carriers  shall  not  carry  in  inter¬ 
state  or  overseas  air  transportation  persons  who  do  not 
fall  into  one  of  the  following  categories: 

(1)  Persons  to  whom  tickets  of  the  carrier  in  the  form 
prescribed  by  §  291.24  have  been  sold  and  issued  at  the 
time  of  sale  by  the  carrier  or  one  of  its  regular  em¬ 
ployees;  or, 

(2)  Persons  who  have  been  furnished  by  a  ticket  agent 
with  whom  the  carrier  has  entered  into  a  written  agree¬ 
ment  for  the  furnishing  of  passengers,  and  to  whom  tick¬ 
ets  of  the  carrier  in  the  form  prescribed  by  §  291.24  have 


1570 


been  sold  and  issued  by  such  ticket  agent  at  the  time  of 
sale;  or, 

(3)  Persons  obtained  from  another  air  carrier  pursu¬ 
ant  to  written  agreement;  or, 

(4)  Persons  to  whom  the  carrier  is  authorized  to  grant 
free  or  reduced  rate  transportation  pursuant  to  the  pro¬ 
visions  of  section  403  of  the  act  and  Part  223  of  this 
chapter,  and  to  whom  passes  in  the  form  prescribed  by 
§291.24  have  been  issued:  Provided ,  That  no  pass  need 
be  issued  for  free  or  reduced  rate  transportation  of  per¬ 
sons  pursuant  to  §  223.2  of  this  chapter.1 

[Arndt.  ER-154,  effective  Dec.  10,  1949,  14  F.  R.  6S07] 

§291.24  Form  of  tickets  to  be  used .  Each  ticket  is¬ 
sued  by  the  carrier,  or  by  its  authorized  ticket  agent, 
shall  have  printed  thereon  the  name  and  address  of  the 
carrier,  and  shall  provide  appropriate  spaces  for,  and 
shall  have  entered  thereon,  at  the  time  of  sale,  the  name 
and  permanent  address  of  the  passenger,  the  date  of  sale, 
the  date  of  flight,  origin  and  destination  points,  and  the 
fare  actually  paid  by  the  passenger.  Such  tickets  shall 
also  be  signed  at  the  time  of  sale  by  a  duly  authorized 
officer  or  employee  of  the  carrier  or  agent.  On  or  after 
the  date  of  flight,  tickets  shall  be  validated  by  the  carrier 
in  some  appropriate  manner  on  the  face  thereof  to  indi¬ 
cate  that  either  the  transportation  service  covered  thereby 
has  been  rendered  or  appropriate  refund  has  been  made 
where  no  service  or  only  a  part  of  the  air  transportation 
service  has  been  rendered.  In  those  cases  where  the 
carrier  is  by  law  entitled  to  transport  any  person  at  a 
free  or  reduced  rate  a  pass  shall  be  issued  to  such  per¬ 
son,  with  the  exception  of  those  persons  described  in 


1  Tickets  and  passes  issued  hereunder  must  be  preserved  in  ac¬ 
cordance  with  Part  249  of  the  Economic  Regulations. 
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§  223.3  of  this  chapter,  prior  to  departure  of  flight  and 
taken  up  by  the  carrier  at  the  destination  point.  Each 
sucli  pass  shall  have  printed  thereon  the  name  and  ad¬ 
dress  of  the  carrier,  and  shall  contain  on  its  face  the 
name  and  address  of  the  passenger,  the  date  of  the  flight, 
origin  and  destination  points,  and  shall  indicate  the  status 
of  the  passenger  entitling  him  to  free  or  reduced  rate 
transportation. 

[Arndt.  ER-154  effective  Dec.  10,  1949,  14  F.  R.  6807] 

§  291.25  Large  irregular  carriers;  conditions  on  oper¬ 
ating  authority;  payments  to  or  from  ticket  agents.  As 
an  express  condition  on  the  operating  authority  granted 
by  tins  part  and  the  letters  of  registration  issued  here¬ 
under,  no  large  irregular  air  carrier  shall  accept  payment 
from  or  make  payment  to  any  ticket  agent  furnishing 
passengers  or  groups  of  passengers  for  transportation 
by  air  except  on  the  basis  of  a  written  bill,  invoice,  or 
other  written  statement  showing: 

(a)  The  information  specified  in  §291.24  contained  in 
tickets  sold  to  passengers  furnished  by  such  ticket  agent; 

(b)  The  amount  of  commission  or  other  consideration 
paid  to,  or  retained  by,  such  ticket  agent  in  return  for 
services  rendered  in  connection  with  the  furnishing  of 
transportation,  including  payment,  allowance,  or  reim¬ 
bursement  for  cash  advances  for  crew  expenses,  flight 
expenses,  communication  services,  advertising  or  any 
other  service. 

[Arndt.  ER-154  effective  Dec.  10,  1949,  14  F.  R.  6807] 

§  291.26  Large  irregular  carriers ;  conditions  on  oper¬ 
ating  authority — agreements  with  ticket  agents.  As  ex¬ 
press  conditions  on  the  operating  authority  granted  by 
this  part  and  the  letters  of  registration  issued  hereunder. 
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(a)  Each  agreement  between  a  large  irregular  carrier 
and  any  ticket  agent  shall  be  reduced  to  writing  and 
signed  by  all  the  parties  thereto,  if  it  relates  to  any  of 
the  following  subjects: 

(1)  The  furnishing  of  persons  or  groups  of  persons 
for  transportation, 

(2)  The  arranging  for  flights  for  the  accommodation 
of  passengers  or  groups  of  passengers, 

(3)  The  solicitation  or  generation  of  passenger  traffic 
to  be  transported  by  a  large  irregular  carrier,  or 

(4)  The  charter  or  lease  of  aircraft. 

(b)  Xo  large  irregular  carrier  shall  .make  or  maintain 
any  agreement,  or  participate  in  any  arrangement,  with 
or  involving  any  ticket  agent  or  air  carrier  with  respect 
to  the  conduct  or  holding  out  of  air  transportation  serv¬ 
ices  bv  such  carrier  individuals  or  bv  such  carrier  in 

*  *  * 

combination,  conjunction,  or  collaboration  with  another 
air  carrier  or  carriers,  where  the  collective  air  transpor¬ 
tation  service  so  agreed  upon  or  arranged  would,  if  con¬ 
ducted  by  a  single  carrier,  take  it  out  of  the  classification 
of  an  irregular  air  carrier  as  set  forth  in  this  part. 
[Arndt.  ER-154,  effective  Dec.  10,  1949:  14  F.  R.  68071 

§  291.31  Nonapplicability .  This  part  shall  not  apply 
to  any  air  carrier  authorized  by  a  certificate  of  public 
convenience  and  necessity  to  engage  in  air  transportation, 
to  Alaskan  air  carriers,  to  operations  within  Alaska,  or 
to  any  noncertificated  air  carrier  engaged  in  air  trans¬ 
portation  pursuant  to  special  or  individual  exemption  by 
the  Board  or  pursuant  to  exemption  created  by  any  other 
part  of  this  snbehapter. 

§  291.32  Separability.  If  any  provisions  of  this  part 
or  the  application  thei-eof  to  any  air  transportation,  per¬ 
son,  class  of  persons,  or  circumstances  is  held  invalid. 
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the  remainder  of  the  part  and  the  application  of  such 
provisions  to  other  air  transportation,  persons,  classes 
of  persons,  or  circumstances  shall  not  be  affected  thereby. 

§  291.33  Past  violations .  All  those  provisions  of  this 
part  in  effect  prior  to  the  revision  adopted  April  13,  1949, 
which  are  included  in  the  amendment  without  substan¬ 
tial  change  are  hereby  affirmed  and  continued  in  effect 
and  all  such  provisions  are  intended  to  speak  from  the 
time  of  their  first  enactment.  All  references  to  violations 
of  the  Board’s  regulations  include  any  violations  at  any 
time  of  the  provisions  of  this  part  as  then  in  effect,  and 
the  aforesaid  revision  shall  in  no  way  affect  any  pending 
enforcement  proceeding  or  action,  or  any  enforcement 
action  taken  subsequent  to  May  20,  1949,  of  this  amend¬ 
ment  with  respect  to  violations  which  occurred  prior  to 
such  date. 

Note:  §§291.24,  291.25,  and  291.26  were  renumbered  as 
§§  291.31,  291.32,  and  291.33,  respectively,  by  amdt.  ER- 
154,  effective  Dec.  10,  1949. 

Regulations 

Serial  Number  ER-159 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  1  to  Part  291 
Adopted:  March  2,  1951 
Effective  April  6,  1951 

IRREGULAR  AIR  CARRIERS 
OPERATIONAL  LIMITATIONS  ON  EXERCISE  OF 
TEMPORARY  EXEMPTION  BY  LARGE 
IRREGULAR  CARRIERS 

By  the  Civil  Aeronautics  Act  of  1938  the  Congress 
established  a  policy  of  limited  competition  in  air  trans- 


portation  and  provided  that  no  air  carrier  should  engage 
in  any  air  transportation  without  a  certificate  issued  by 
the  Board  after  a  full  public  hearing  in  which  the  appli¬ 
cant  proved  that  the  service  requested  was  required  by 
the  public  convenience  and  necessity  and  that  he  was  fit, 
willing,  and  able  to  perform  it.  By  section  41G(b)  of  the 
Act  the  Board  is  empowered,  however,  to  exempt  an  air 
carrier  or  class  of  air  carriers  from  this  requirement 
among  others  of  it  finds  that  the  enforcement  of  such 
requirement  is  or  would  be  an  undue  burden  on  the  air 

carrier  or  class  of  air  carriers  concerned  bv  reason  of 

* 

the  limited  extent  of,  or  unusual  circumstances  affecting, 
the  operation  of  such  air  carrier  and  that  the  enforcement 
of  such  requirement  is  not  in  the  public  interest. 

Acting  pursuant  to  the  exemption  authority  referred  to 
above,  the  Board  on  May  7,  1947,  exempted  a  certain 
class  of  air  carrier  conducting  irregular  operations  and 
employing  aircraft  with  a  gross  weight  in  excess  of  10,000 
(later  amended  to  12,500)  pounds  for  any  one  unit  from 
the  requirement  of  holding  a  certificate  of  public  conven¬ 
ience  and  necessity.  However,  the  basic  limitation  upon 
frequency  of  operations  which  had  been  in  force  since 
1938  was  retained  although  it  was  stated  in  more  precise 
form,  and  the  carriers  were  made  subject  to  more  of  the 
regulatory  provisions  of  Title  IV  of  the  Act.  The  ex¬ 
emption  of  this  class  of  carriers,  known  as  the  large  irreg¬ 
ular  carriers,  was  terminated  by  action  of  the  Board 
under  date  of  April  13,  1949.  Although  the  blanket  au- 
thoritv  to  these  carriers  as  a  class  was  terminated  on  that 
date,  the  Board’s  order  ending  the  exemption  contem¬ 
plated  that  the  majority  of  the  carriers  comprising  the 
class  would  file  applications  for  individual  exemptions. 
In  order  to  provide  interim  operating  authority  to  con¬ 
duct  truly  irregular  services  during  the  time  such  appli¬ 
cations  were  being  considered,  the  Board’s  regulations  as 
amended  at  that  time  provided  for  the  continuation  of  the 
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earlier  authority  under  section  291  in  those  cases  where 
application  for  an  individual  exemption  had  been  filed 
prior  to  June  20,  1949,  until  such  time  as  the  Board  acted 
on  the  application  concerned. 

On  May  25,  1950,  the  Board  issued  its  opinion  setting 
forth  the  policy  to  be  followed  in  disposing  of  the  appli¬ 
cations  of  the  large  irregular  carriers  for  individual  ex¬ 
emption  which  were  filed  pursuant  to  section  291.16  of 
the  Economic  Regulations.  On  the  same  date  the  Board 
issued  several  orders  disposing  of  certain  carriers’  appli¬ 
cations.  In  order  to  assure  compliance  with  our  regula¬ 
tions  and  to  prevent  operations  exceeding  those  author¬ 
ized,  these  orders  included  specific  conditions  and  restric¬ 
tions  which  were  not  present  in  the  earlier  exemption 
authority,  and  since  that  date  similar  conditions  and  re¬ 
strictions  have  been  inserted  in  the  individual  exemptions 
granted  to  other  carriers.  It  is  expected  that,  subject  to 
variations  in  individual  cases,  similar  conditions  will  be 
included  in  all  further  individual  exemptions  which  may 
be  granted  to  any  of  the  remaining  large  irregular  car¬ 
riers  whose  applications  have  not  yet  been  processed. 

Thus  the  interim  authority  granted  by  the  provisions 
of  section  291.16  of  the  Economic  Regulations  to  large 
irregular  carriers  whose  cases  have  not  been  processed 
is  at  variance  with  the  standard  terms  and  conditions 
contained  in  the  individual  exemption  orders  issued  to 
carriers  of  essentially  the  same  class.  In  order  to  cure 
this  inequality  and  to  set  forth  specifically  the  exact  limi¬ 
tations  of  the  operational  authority  conferred  upon  large 
irregular  carriers  under  section  291.16,  the  Board  is  pro¬ 
mulgating  this  regulation. 

It  should  be  noted  that  the  purpose  of  the  authorization 
conferred  herein,  as  in  all  prior  exemption  regulations 
dealing  with  this  class  of  carrier,  is  to  permit  the  per¬ 
formance  of  services  supplementary  and  complementary 
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to  those  performed  by  carriers  holding  certificates  of 
public  convenience  and  necessity,  but  no  more.  It  is  the 
Board’s  opinion  that  the  number  of  flights  permitted  here¬ 
under  will  adequately  take  care  of  the  demand  for  such 
supplementary  service  whether  provided  in  common  car¬ 
riage  or  by  way  of  private  carriage  for  hire.  While  the 
Board  has  no  direct  economic  control  over  noncommon 
carriage  or  the  number  of  flights  performed  therein,  and 
does  not  by  this  regulation  purport  to  regulate  such  car¬ 
riage,  we  believe  that  the  amount  of  supplementary  com¬ 
mon  carrier  service  which  is  in  the  public  interest  and 
which  should  be  authorized  herein  can  be  fixed  onlv  after 
the  service,  if  any,  performed  by  the  carrier  in  other 
carriage  for  hire  has  been  taken  into  account.  Conse¬ 
quently,  while  an  aircraft  operator  who  devotes  himself 
exclusively  to  a  bona  fide  noncommon  carrier  operation 
may  perform  as  many  flights  as  he  wishes,  he  may  not 
enjoy  the  benefits  of  this  exemption  unless  the  total  of 
all  flights  performed  for  compensation  or  hire  are  within 
the  maximum  provided  for  herein.  An  exception  to  this 
restriction  in  the  case  of  contract  operations  performed 
for  the  Defense  Forces  is  being  issued  by  separate  ex¬ 
emption  order  simultaneously  herewith. 

Interested  persons  have  been  afforded  an  opportunity 
to  participate  in  the  making  of  this  rule  and  to  present 
oral  argument  before  the  Board,  and  due  consideration 
has  been  given  to  all  relevant  matter  submitted  and  argu¬ 
ments  presented. 

In  consideration  of  the  foregoing  the  Board  hereby 
amends  Part  291  of  the  Economic  Regulations  effective 
April  6,  1951,  by  adding  a  new  section  291.27  to  read  as 
follows : 

291.27.  Large  Irregular  Carriers:  conditions  on  op¬ 
erating  authority — extent  of  operations — (a)  As  an  ex¬ 
press  condition  on  the  operating  authority  granted  by 
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this  Part  and  the  letters  of  registration  issued  hereunder, 
no  large  irregular  carrier  shall  engage  in  flights  for  com¬ 
pensation  or  hire,  whether  such  flights  are  regarded  by 
the  carrier  as  common  carriage  or  noncommon  carriage: 

(1)  In  excess  of  a  total  of  three  (3)  flights  in  the  same 
direction  during  any  period  of  four  successive  calendar 
weeks  between  the  following  points: 

(i)  New  York  and  Miami, 

(ii)  New  York  and  Los  Angeles, 

(iii)  New  York  and  San  Francisco, 

(iv)  New  York  and  Chicago, 

(v)  New  York  and  Detroit, 

(vi)  Los  Angeles  and  San  Francisco, 

(vii)  Chicago  and  Los  Angeles, 

(viii)  Chicago  and  San  Francisco, 

(ix)  Chicago  and  Seattle, 

(x)  Chicago  and  Washington,  and 

(xi)  Chicago  and  Miami 

(2)  In  excess  of  a  total  of  eight  (8)  flights  in  the  same 
direction  during  any  period  of  four  successive  calendar 
weeks  between  any  two  points  other  than  those  specified 
in  subsection  (1)  above, 

(3)  Between  any  two  points  in  the  same  direction  on 
the  same  dav  of  two  or  more  successive  calendar  weeks, 

(4)  In  excess  of  a  total  of  three  (3)  flights  between 
any  two  points  in  the  same  direction  during  any  period 
of  two  successive  calendar  weeks  unless  such  period  is 
followed  by  a  break  of  at  least  one  calendar  week  during 
which  no  flights  are  operated  between  such  points, 

(5)  Which  are  so  arranged  as  to  result  in  the  observ¬ 
ance  of  breaks  required  by  subparagraph  (4)  above  at 
regularly  recurring  intervals,  or 

(6)  Which  are  so  arranged  as  to  result  in  any  uni- 
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form  pattern  or  normal  consistency  of  operations  between 
any  two  points.” 

“(b)  Nowithstanding  the  provisions  of  §  291.1(b),  the 
term  ‘point’  as  used  in  this  section  291.27  shall  mean  any 
city  or  any  airport  or  place  where  aircraft  may  be  landed 
or  taken  off,  including  the  area  within  a  50-mile  radius 
of  such  city,  airport,  or  place.” 

(Secs.  205(a),  52  Stat.  984.  Interpret  or  apply  sections 
401  and  416,  52  Stat.  987,  1004;  49  U.S.C.  481,  496). 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 

Regulations 

Serial  Number  ER-161 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  2  to  Part  291 

Adopted:  April  2,  1951 
Effective:  April  2,  1951 

IRREGULAR  AIR  CARRIERS 

OPERATIONAL  LIMITATIONS  ON  EXERCISE  OF 
TEMPORARY  EXEMPTION  BY  LARGE  IRREGULAR 
CARRIERS,  EXTENSION  OF  EFFECTIVE  DATE 


By  amendment  No.  1  to  Part  291,  adopted  March  2, 
1951,  and  effective  on  April  6,  1951,  the  Board  modified 
the  operational  limitations  on  the  exercise  of  the  tem¬ 
porary  exemption  to  engage  in  air  transportation  granted 
to  the  Large  Irregular  Carriers  pursuant  to  Part  291  and 
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section  416(b)  of  the  Civil  Aeronautics  Act.  These  -oper¬ 
ational  limitations  relate  to  the  number,  frequency  and 
regularity  of  flights  conducted  by  such  Large  Irregular 
Carriers. 

Since  the  adoption  of  Amendment  No.  1  to  Part  291 
on  March  2,  1951,  the  Senate  Small  Business  Committee 
has  requested  that  the  effective  date  of  Amendment  No. 
1  be  postponed  in  order  that  it  may  study  the  effect  and 
impact  of  such  Amendment  on  the  Large  Irregular  Car¬ 
riers.  In  view  of  this  request  the  Board  has  concluded 
that  it  should  postpone  the  effective  date  of  Amendment 
No.  1  until  May  6,  1951. 

For  reasons  stated  above  notice  and  public  procedures 
hereon  are  impracticable.  Since  no  additional  burden  is 
imposed  on  any  person,  the  postponement  may  be  made 
effective  without  prior  notice. 

The  Civil  Aeronautics  Board  hereby  changes  the  effec¬ 
tive  date  of  Amendment  No.  1  to  Part  291  from  April 
6,  1951,  to  May  6,  1951. 

(Sec.  205(a),  52  Stat.  984) 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.C.  Mulligan 
Secretary 

(Seal) 
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Serial  Number  ER-162 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  3  to  Part  291 
Adopted:  May  4,  1951 
Effective:  May  4,  1951 

IRREGULAR  AIR  CARRIERS 

OPERATIONAL  LIMITATIONS  ON  EXERCISE  OF 
TEMPORARY  EXEMPTION  BY  LARGE  IRREGULAR 
CARRIERS,  EXTEXTION  OF  EFFECTIVE  DATE 

Further  postponement  of  the  effective  date  of  Amend¬ 
ment  No.  1  to  Part  291  has  been  requested  by  the  Senate 
Select  Committee  on  Small  Business  in  order  that  it  may 
have  an  opportunity  to  complete  the  hearings  currently 
in  progress,  on  the  matter  of  the  effect  and  impact 
Amendment  No.  1  may  have  on  the  Large  Irregular  Car¬ 
riers,  and  to  issue  its  report.  By  Amendment  No.  1, 
adopted  March  2,  1951  with  an  original  effective  date  of 
April  6,  1951,  the  Board  modified  the  operational  limita¬ 
tions  on  the  exercise  of  the  temporary  exemption  to  en¬ 
gage  in  air  transportation  granted  to  the  Large  Irregular 
Carriers  pursuant  to  Part  291  and  Sec.  416(b)  of  the 
Civil  Aeronautics  Act.  These  operational  limitations  re¬ 
late  to  the  number,  frequency  and  regularity  of  flights 
conducted  by  such  Large  Irregular  Carriers.  Since  adop¬ 
tion  of  Amendment  No.  1  on  March  2,  1951,  the  Senate 
Select  Committee  on  Small  Business  has  already  on  one 
occasion  requested  a  postponement  of  the  effective  date 
of  Amendment  No.  1,  so  that  it  might  complete  its  studies 
of  the  irregular  air  carrier  problem.  The  more  recent 
request  of  the  Senate  Select  Committee  on  Small  Busi- 
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ness  was  for  a  postponement  of  an  additional  thirty  (30) 
days.  In  view  of  this  request,  the  Board  has  concluded 
that  it  should  postpone  the  effective  date  of  Amendment 
No.  1  until  June  5,  1951. 

For  the  reasons  stated  above  notice  and  public  proce¬ 
dures  hereon  are  impracticable.  Since  no  additional  bur¬ 
den  is  imposed  on  any  person,  the  postponement  may  be 
made  effective  without  prior  notice. 

The  Civil  Aeronautics  Board  herebv  changes  the  effec- 
tive  date  of  Amendment  No.  1  to  Part  291  from  May  6, 
1951  to  June  5,  1951.  (Sec.  205(a),  52  Stat.  984) 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 

Regulations 

Serial  Number  ER-163 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  4  to  Part  291 

Adopted:  May  28,  1951 
Effective:  May  28,  1951 

IRREGULAR  AIR  CARRIERS 

OPERATIONAL  LIMITATIONS  ON  EXERCISE  OF 
TEMPORARY  EXEMPTION  BY  LARGE  IRREGULAR 
CARRIERS,  EXTENSION  OF  EFFECTIVE  DATE 

The  Board  has  decided  that  a  further  postponement  of 
Amendment  No.  1  to  Part  291  is  advisable  to  afford  it 


i 


1582 


an  opportunity  to  consider  the  forthcoming  report  of  the 
Senate  Select  Committee  on  Small  Business  on  the  hear¬ 
ing  it  has  been  holding  on  economic  regulation  of  the 
Large  Irregular  Air  Carriers  and  also  other  matters  rele¬ 
vant  to  the  economic  regulation  of  the  Large  Irregulars. 
By  amendment  Xo.  1,  adopted  March  2,  1951  with  an 
original  effective  date  of  April  6,  1951,  the  Board  modi¬ 
fied  the  operational  limitations  on  the  exercise  of  the 
temporary  exemption  to  engage  in  air  transportation 
granted  to  the  Large  Irregular  Carriers  pursuant  to  Part 
291  and  Sec.  416(b)  of  the  Civil  Aeronautics  Act.  These 
operational  limitations  relate  to  the  number,  frequency 
and  regularity  of  flights  conducted  by  such  Large  Irreg¬ 
ular  Carriers. 

As  has  already  been  indicated,  the  Board  has  decided 
on  its  own  initiative  to  postpone  further  the  effective 
date  of  Amendment  Xo.  1  until  July  5,  1951.  For  the 
reasons  stated  above  notice  and  public  procedures  hereon 
are  impracticable.  Since  no  additional  burden  is  imposed 
on  any  person,  the  postponement  may  be  made  effective 
without  prior  notice. 

The  Civil  Aeronautics  Board  hereby  changes  the  effec¬ 
tive  date  of  Amendment  Xo.  1  to  Part  291  from  June  5, 
1951  to  July  5,  1951  (Sec.  205(a),  52  Stat.  984) 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(Seal) 
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Serial  Number  ER-164 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  5  to  Part  291 

Adopted:  June  28,  1951 
Effective:  June  28,  1951 

IRREGULAR  AIR  CARRIERS 

OPERATIONAL  LIMITATIONS  ON  EXERCISE  OF 
TEMPORARY  EXEMPTION  BY  LARGE  IRREGULAR 
CARRIERS,  EXTENSION  OF  EFFECTIVE  DATE 

By  Amendment  No.  1  to  Part  291,  adopted  March  2, 
1951,  with  an  original  effective  date  of  April  6,  1951,  the 
Board  modified  the  operational  limitations  on  the  exer- 
ercise  of  the  temporary  exemption  to  engage  in  air  trans¬ 
portation  granted  to  the  Large  Irregular  Carriers  pur¬ 
suant  to  Part  291  and  section  416  (b)  of  the  Civil 
Aeronautics  Act.  These  operational  limitations  relate  to 
the  number,  frequency  and  regularity  of  flights  conducted 
by  such  Large  Irregular  Carriers. 

Since  the  adoption  of  Amendment  No.  1  to  Part  291 
on  March  2,  1951,  the  Board  has  by  successive  actions 
postponed  the  effective  date  of  Amendment  No.  1  to  July 
5,  1951,  pending  the  result  of  the  study  of  Amendment 
No.  1  by  the  Senate  Select  Committee  on  Small  Business. 
On  June  27,  1951,  in  an  action  brought  in  the  United 
States  District  Court  for  the  District  of  Columbia  by  two 
of  the  Large  Irregular  Carriers  operating  pursuant  to 
Part  291,  the  Court  entered  a  judgment  granting  to  the 
plaintiffs  a  permanent  injunction  restraining  the  Board 
from  enforcing  Amendment  No.  1.  The  Board  has  in- 
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structed  its  General  Counsel  to  request  the  Solicitor  Gen¬ 
eral  for  permission  to  note  an  appeal  to  the  Circuit  Court 
of  Appeals  from  this  judgment. 

In  view  of  the  ruling  of  the  District  Court  and  in  order 
to  clarify  the  status  of  Amendment  No.  1  with  respect 
to  all  Large  Irregular  Carriers  to  which  it  would  by  its 
terms  be  applicable,  the  Board  has  decided  to  postpone 
further  the  effective  date  of  Amendment  No.  1  until  a 
reasonable  time  following  the  completion  of  the  appeal 
proceedings  referred  to  above. 

For  the  reasons  stated  above  notice  and  public  proce¬ 
dures  hereon  are  impracticable.  Since  no  additional  bur¬ 
den  is  imposed  on  any  person,  the  postponement  may  be 
made  effective  without  prior  notice. 

The  Civil  Aeronautics  Board  hereby  postpones  the  ef¬ 
fective  date  of  Amendment  No.  1  to  Part  291  to  such 
date  as  may  later  be  fixed  by  the  Board  following  the 
completion  of  any  appeal  by  the  Board  to  the  Court  of 
Appeals  from  the  judgment  in  American  Air  Transport 
et  al  v.  Civil  Aeronautics  Board ,  Civil  Action  No.  1295-51, 
U.S.D.C.  D.C. 

(Sec.  205  (a),  52  Stat.  984) 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 
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Serial  Number  ER-168 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  6  to  Part  291 

Effective:  February  20,  1952 
Adopted:  January  11,  1952 

IRREGULAR  AIR  CARRIERS 

ELIMINATION  OF  THE  CLASSIFICATION  OF 

SMALL  IRREGULAR  CARRIERS  FROM  THIS 
PART  AND  RENUMBERING  OF  SECTIONS 

Contemporaneously  herewith  the  Board  is  promulgat¬ 
ing  a  new  Part  298  of  the  Economic  Regulations,  which 
establishes  a  classification  of  air  carriers  known  as  Air 
Taxi  Operators  and  sets  forth  the  regulations  governing 
that  class  of  air  carriers.  Henceforth  the  operators  of 
aircraft  of  12,500  pounds  or  less  maximum  certificated 
take-off  weight,  heretofore  classified  as  small  irregular 
air  carriers,  will  derive  their  economic  operating  author¬ 
ity  exclusively  from,  and  be  governed  by,  the  provisions 
of  that  part.  In  .order  to  make  the  new  part  fully  effec¬ 
tive  it  is  necessarv  to  amend  Part  291  to  eliminate  the 

* 

small  irregular  carriers  from  its  coverage.  As  a  result 
operators  who  were  previously  classified  as  small  irreg¬ 
ular  carriers  will  no  longer  require  letters  of  registration 
and  the  Board’s  action  will  result  in  the  automatic  ter¬ 
mination  of  all  letters  of  registration  for  such  carriers 
currently  in  effect. 

Moreover,  since  any  person  who  desires  to  engage  in 
air  transportation  as  an  air  taxi  operator  will  be  per¬ 
mitted  to  do  so  (if  he  operates  small  aircraft  only)  under 
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the  provisions  of  Part  29S,  irrespective  of  the  number 
of  units  operated,  it  is  necessary  to  amend  Part  291  to 
make  provision  for  those  carriers  heretofore  coining  with¬ 
in  the  definition  of  ‘‘large  irregular  carriers”  solely  be¬ 
cause  the  total  weight  of  their  fleets  exceeded  25,000 
pounds.  Such  operators  may  elect  to  retain  their  present 
status  or  to  surrender  their  letters  of  registration  and 
become  air  taxi  operators.  Apart  from  the  foregoing, 
it  is  not  the  intention  of  this  amendment  to  make  any 
substantive  changes  in  the  present  Part  291. 

Large  irregular  carriers  now  operating  both  large  and 
small  aircraft  will,  as  heretofore,  continue  to  be  subject 
to  Part  291  in  respect  of  all  their  operations.  So  long 
as  such  a  carrier  is  the  holder  of  a  valid  letter  of  regis¬ 
tration,  all  operations  conducted  by  him  will  be  governed 
by  this  part. 

Interested  persons  have  been  afforded  an  opportunity 
to  participate  in  the  making  of  this  rule  and  due  consid¬ 
eration  has  been  given  to  all  relevant  matters  submitted 
and  arguments  presented. 

In  consideration  of  the  foregoing  the  Board  hereby 
amends  Part  291  of  the  Economic  Regulations  effective 
February  20,  1952,  as  follows: 

1.  By  amending  the  title  of  the  part  to  read  as  fol¬ 
lows  : 

PART  291 — CLASSIFICATION  AND  CONTINUED 
EXEMPTION  OF  LARGE  IRREGULAR 
AIR  CARRIERS 

2.  By  amending  §  291.1(a)  to  read  as  follows: 

291.1  Definitions. — (a)  Large  Irregular  Carriers.  The 
term  large  irregular  air  carrier  means  any  air  carrier 
which  (1)  directly  engages  in  air  transportation,  (2)  util¬ 
izes  in  such  transportation  one  or  more  aircraft  of  more 
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than  12,500  pounds  maximum  certificated  take-off  weight 
(as  defined  in  Civil  Air  Regulations  Part  42,  Section  42.1), 
(3)  does  not  hold  a  certificate  of  public  convenience  and 
necessity  under  Section  401  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  and  (4)  does  not  operate,  or  hold 
out  to  the  public  expressly  or  by  course  of  conduct  that 
it  operates,  one  or  more  aircraft  between  designated 
points,  or  within  a  designated  point,  regularly  or  with  a 
reasonable  degree  of  regularity,  upon  which  aircraft  it 
accepts  for  transportation,  for  compensation  or  hire,  such 
members  of  the  public  as  apply  therefor  or  such  prop¬ 
erty  as  the  public  offers.  No  air  carrier  shall  be  deemed 
to  be  an  irregular  air  carrier  unless  the  air  transporta¬ 
tion  services  offered  and  performed  by  it  are  of  such 
infrequency  as  to  preclude  an  implication  of  a  uniform 
pattern  or  normal  consistency  of  operation  between,  or 
within,  such  designated  points. 

3.  By  amending  §  291.2  in  its  entirety  to  read  as  fol¬ 
lows  :  t 

291.2  Classification.  There  is  hereby  established  a 
classification  of  air  carriers  to  be  designated  t 4 large  irreg¬ 
ular  air  carriers”,  consisting  of  all  air  carriers  coming 
within  the  meaning  of  “large  irregular  air  carrier”  as 
defined  in  §  291.1(a):  Provided ,  that  no  air  carrier  shall 
be  so  classified  unless  it  holds  a  letter  of  registration 
issued  to  it  as  a  large  irregular  carrier  pursuant  to  appli¬ 
cation  therefor  filed  with  the  Board  before  August'  6, 
1948  and  not  revoked  or  cancelled  as  of  May  20,  1949, 
and  Provided,  that  so  long  as  an  air  carrier,  heretofore 
classed  as  a  large  irregular  carrier,  continues  to  hold  a 
letter  of  registration  as  a  large  irregular  carrier,  as  afore¬ 
said,  it  shall  be  deemed  to  come  within  this  classification.1 


1  This  second  proviso  is  designed  to  take  care  of  the  rate  case 
where  an  operator  of  small  aircraft  was  heretofore  classed  as  a 
large  irregular  carrier  because  the  number  of  aircraft  he  operated 
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4.  By  deleting  §§  291.3  through  291.14  in  their  en¬ 
tirety.  (Sec.  205(a);  52  Stat.  9S4;  49  U.S.C.  425.  Inter¬ 
pret  or  apply  sections  401  and  416,  52  Stat.  987,  1004; 
49  U.S.C.  481,  496) 

By  the  Civil  Aeronautics  Board: 


(Seal) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


Regulations 

Serial  Number  ER-17S 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  7  to  Part  291 


Effective:  September  23,  1952 
Adopted:  August  19,  1952 

BUSINESS  NAME  OF  AIR  CARRIER 

At  the  present  time  the  Economic  Regulations  of  the 
Board  do  not  attempt  to  regulate  the  names  under  which 
air  carriers  do  business.  While  a  change  in  name  by  the 
holder  of  a  certificate  of  public  convenience  and  neces¬ 
sity  has  always  been  regarded  by  the  Board  as  requiring 
an  amendment  to  such  certificate,  there  is  no  express 
requirement  that  the  carrier  do  business  under  the  exact 
name  in  which  its  economic  operating  authority  is  issued. 
The  Board  possesses  the  power,  pursuant  to  section  411 


between  6,000  and  12,500  pounds  aggregated  more  than  25,000 
pounds.  At  his  option,  he  may  continue  to  hold  such  letter  and 
operate  in  accordance  with  this  Part  or  surrender  it  and  operate 
under  Part  298.  He  may  not  do  both. 
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of  the  Civil  Aeronautics  Act  to  require  a  carrier,  after 
notice  and  hearing,  to  cease  and  desist  from  the  use  of 
a  given  name  in  cases  where  it  finds  that  such  use  by 
the  carrier  concerned  amounts  to  an  unfair  or  deceptive 
practice  or  an  unfair  method  of  competition. 

Until  the  relatively  recent  past  there  has  been  no  need 
to  make  specific  provision  relating  to  the  use  of  business 
names  by  air  carriers  since  most  carriers  were  in  fact 
doing  business  under  their  official  name  without  any  com¬ 
pulsion  to  do  so.  However,  there  has  been  an  increasing 
tendency,  particularly  among  some  of  the  large  irregular 
carriers,  to  use  names  different  from  those  in  w’hich  oper¬ 
ating  authority  is  granted  by  the  Board,  in  some  cases 
the  name  being  used  having  no  identifiable  relation  to  the 
name  in  which  the  authority  is  held.  This  has  resulted 
in  confusion  in  the  minds  of  the  public,  an  increase  in 
the  administrative  burden  of  the  Board,  and  greater  diffi¬ 
culty  in  achieving  adequate  enforcement  of  the  Act  and 
the  regulations.  The  Board  has  received  an  increasingly 
large  number  of  complaints  from  the  public  indicating 
that  the  complainant  did  not  know  the  true  identity  of 
the  carrier  against  which  the  complaint  was  being  made. 
In  several  instances,  it  has  been  necessary  to  undertake 
considerable  correspondence  and  even  field  investigations 
in  order  to  identify  the  carrier  responsible.  Aircraft  acci¬ 
dents  have  been  reported  in  the  press  as  having  involved 
air  carriers  bearing  names  not  registered  with  or  even 
known  to  the  Board.  In  at  least  one  instance,  a  trade 
name  of  a  carrier  whose  operating  authority  had  been 
revoked  for  willful  violation  of  the  Act  was  assumed  by 
another  carrier  operated  by  the  same  management  per¬ 
sonnel  as  that  of  the  carrier  whose  authority  had  been 
revoked. 

Most  important,  the  foregoing  practices,  combined  with 
equally  unstable  identities  among  ticket  agencies,  have 
made  it  difficult,  and  in  many  instances  impossible,  for 
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members  of  the  traveling  public  to  know  the  identity  with 
whom  they  are  doing  business.  This  has  had  serious  con¬ 
sequences  both  with  respect  to  the  business  relationships 
involved  and  with  respect  to  liability  for  injury  or  death 
of  a  passenger  or  other  members  of  the  public,  or  the 
loss  of  or  damage  to  property. 

The  possibility  of  such  abuse  exists  for  every  type  of 
air  carrier,  irrespective  of  how  its  operations  are  author¬ 
ized;  and,  even  though  the  number  of  abuses  has  been 
relatively  small,  the  Board  believes  that  it  should  now 
take  action  to  enable  it  to  deal  effectively  with  such  abuses 
and  to  prevent  their  occurrence.  For  this  reason  it  is 
adopting  this  regulation  together  with  companion  amend¬ 
ments  to  Parts  202,  203,  292,  296,  297  and  29S  of  the 
Economic  Regulations.  In  so  doing  it  is  the  intention  of 
the  Board  to  permit  the  greatest  managerial  discretion 
possible  in  the  use  of  business  names  consistent  with  the 
objective  of  the  regulation.  Accordingly,  the  regulation 
permits  use  of  abbreviations,  initials,  nicknames  and  other 
variations  of  the  name  on  file  with  the  Board  without 
obtaining  permission  therefor  and  places  no  restrictions 
on  the  use  of  slogans.  Moreover,  in  cases  where  the  cir¬ 
cumstances  warrant  such  action,  the  Board  may  permit 
the  use  of  two  or  more  different  names  by  one  carrier 
upon  a  showing  that  such  multiple  use  will  not  be  contrary 
to  the  public  interest.  Permission  granted  under  this  Part 
will  not  effect  a  formal  change  in  name,  but  will  merely 
constitute  authority  to  use  a  different  name. 

It  should  also  be  noted  that  the  restriction  on  the  use 
of  names  does  not  become  effective  until  60  days  after 
the  effective  date  of  the  regulation.  This  60-day  period 
is  designed  to  enable  carriers  which  have  developed  good¬ 
will  in  a  name  different  from  that  in  which  their  operat¬ 
ing  authority  is  held,  to  apply  for  and  obtain  permission 
to  use  such  other  name  either  exclusively  or  in  conjunc- 
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tion  with  its  certificated  name.  In  cases  where  goodwill 
has  been  established  in  a  name  by  use  thereof,  the  Board 
will  deny  permission  to  continue  such  name  only  in  cases 
where  it  believes  that  a  violation  of  section  411  may  be 
involved  and  such  fact  has  been  established  after  notice 
and  oportunity  for  a  hearing. 

Interested  persons  have  been  afforded  an  opportunity 
to  participate  in  the  making  of  this  rule  and  due  consid¬ 
eration  has  been  given  to  all  relevant  matter  presented. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  amends  Part  291  of  the  Economic  Regula¬ 
tions  (14  CFR  291)  effective  September  23,  1952,  by  add¬ 
ing  thereto  a  new  section  291.28  to  read  as  follows: 

291. 2S  Business  Name  of  Air  Carrier.  On  and  after 
November  15,  1952  it  shall  be  an  express  condition  upon 
the  operating  authority  granted  by  this  Part  and  the 
letters  of  registration  issued  hereunder  that  the  air  car¬ 
rier  concerned,  in  holding  out  to  the  public  and  in  per¬ 
forming  air  transportation  services  shall  do  so  only  in 
a  name  the  use  of  which  is  authorized  under  the  provisions 
of  this  section. 

(a)  Except  as  otherwise  provided  under  paragraph 
(b)  of  this  section,  an  air  carrier  may  do  business  in  the 
name  in  which  its  letter  of  registration  is  then  issued 
and  outstanding,  including  abbreviations,  contractions,  ini¬ 
tial  letters,  or  other  minor  variations  of  such  name  which 
are  readily  identifiable  therewith. 

(b)  An  air  carrier  may  do  business  in  such  other  and 
different  name  or  names  as  the  Board  may  by  order  per¬ 
mit,  upon  a  finding  that  the  use  of  such  other  name  or 
names  is  not  contrary  to  the  public  interest.  Any  such 
permission  may  be  made  conditional  upon  the  abandon¬ 
ment  of  the  use  of  the  name  in  which  its  letter  of  regis¬ 
tration  is  issued  and  outstanding,  in  air  transportation 
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service  by  the  air  carrier  concerned,  or  otherwise  be  made 
subject  to  such  reasonable  terms  and  conditions  as  the 
Board  may  find  necessary  to  protect  the  public  interest. 

(c)  Slogans  shall  not  be  considered  names  for  the  pur¬ 
poses  of  this  section,  and  their  use  is  not  restricted 
hereby. 

(d)  Neither  the  provisions  of  this  section  nor  the  grant 
of  a  permission  hereunder  shall  be  deemed  to  constitute 
a  finding  for  purposes  other  than  for  this  section,  or  to 
effect  a  waiver  of,  or  exemption  from,  any  provisions  of 
the  Civil  Aeronautics  Act,  or  any  orders,  rules,  or  reg¬ 
ulations  issued  thereunder. 

(Section  205(a),  52  Stat.  9S4,  49  U.S.C.  425.  Interpret 
or  apply  sections  411,  416(a),  416(b);  66  Stat.  628,  52 
Stat.  1004;  49  U.S.C.  491,  496). 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(Seal) 


Part  291  last  printed  June  1,  1950. 
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Regulation  No.  ER-1S9 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Economic  Regulations 
Amendment  No.  8  to  Part  291 

Effective:  September  17,  1953 
Adopted:  September  17,  1953 

IRREGULAR  AIR  CARRIERS 

REPEAL  OF  SECTION  291.27— LARGE  IRREGULAR 
CARRIERS;  CONDITIONS  ON  OPERATING  AU¬ 
THORITY-EXTENT  OF  OPERATIONS 

Section  291.27  of  the  Economic  Regulations  was  adopted 
by  the  Board  on  March  2,  1951,  as  Amendment  No.  1  to 
Part  291.  The  regulation  has  never  become  effective, 
having  been  stayed  by  the  Board  from  time  to  time  dur¬ 
ing  the  course  of  extensive  litigation  involving  its  valid¬ 
ity.  At  the  present  time  a  suit  challenging  the  validity 
of  the  regulation  is  pending  in  the  Federal  District  Court 
of  the  District  of  Columbia  following  a  remand  from  a 
higher  court.  American  Air  Transport  v.  Civil  Aeronau¬ 
tics  Board ,  201  F.  2d  189  (C.A.D.C.,  1952).  It  is  clear 
that  this  litigation,  including  possible  appeals,  could  not 
be  completed  for  a  substantial  period  of  time. 

Section  291.27  would  prohibit  large  irregular  carriers 
from  engaging  in  more  than  three  flights  for  compensa¬ 
tion  or  hire  between  certain  named  points  in  the  same 
direction  during  any  period  of  four  successive  calendar 
weeks,  and  between  other  points,  in  excess  of  eight  flights 
during  any  such  four-week  period. 

On  September  21,  1951,  the  Board  instituted  a  general 
investigation  into  air  services  by  large  irregular  carriers 
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(Docket  Xo.  5132).  The  question  of  what,  if  any  numer¬ 
ical  limitations  should  be  placed  on  the  operations  of  such 
carriers  is  one  of  the  issues  in  this  proceeding.  Any 
numerical  limitation  which  might,  as  a  result  of  this  pro¬ 
ceeding,  be  placed  upon  irregular  carrier  flight  operations 
would,  of  course,  supplant  the  limitations  in  section  291.27, 
and  any  challenge  to  such  limitations,  if  any,  would  be 
made  in  a  new  case  and  possibly  on  different  grounds 
than  those  involved  in  the  current  litigation. 

Under  the  circumstances  outlined  herein,  it  is  the  opin¬ 
ion  of  the  Board  that  little  or  no  practical  purpose  is  to 
be  served  by  retaining  section  291.27  in  effect,  and  its 
repeal  would  avoid  further  expensive  and  protracted  liti¬ 
gation.  Since  that  regulation  has  never  become  effective 
as  to  any  carrier,  its  repeal  is  regarded  as  a  formality 
the  onlv  effect  of  which  will  be  to  relieve  the  government 
and  the  two  carrier  parties  to  the  litigation  of  a  substan¬ 
tial  burden. 

In  view  of  the  foregoing  circumstances,  notice  and  pub¬ 
lic  procedures  herein  are  unnecessary.  Since  no  addi¬ 
tional  burden  is  imposed  on  any  person,  the  amendment 
may  be  made  effective  without  prior  notice. 

In  consideration  of  the  foregoing,  the  Board  hereby 
amends  Part  291  of  the  Economic  Regulations  effective 
September  17,  1953. 

1.  By  striking  section  291.27  in  its  entirety. 

(Sec.  205(a);  52  Stat.  984;  49  U.S.C.  425) 

Bv  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 

Part  291  last  printed  June  1,  1950. 
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APPENDIX  E 

(See  Tr.  6443-6573) 

APPENDIX  F 

i 

EXCERPT  FROM  PETITIONER’S  BRIEF  TO  EXAM-  j 
INER  WILLIAM  F.  CUSICK  IN  TWENTIETH  ; 
CENTURY  AIRLINES,  INC.  et  al  COMPLIANCE  | 
PROCEEDINGS,  CIVIL  AERONAUTICS  BOARD  1 
DOCKET  NO.  6000.  | 

n 

THIS  PROCEEDING  MUST  BE  DISMISSED  BE-  j 
CAUSE  OF  ERRONEOUS  RULINGS  MADE  BY  | 
THE  EXAMINER  AND  BY  THE  BOARD  WHICH  ' 
HAVE  RESULTED  IN  DENIAL  OF  A  FAIR  i 
HEARING  TO  RESPONDENTS  AS  WELL  AS  A  ! 
BREACH  OF  THE  BOARD'S  COMMITMENT  TO  I 
THESE  RESPONDENTS  WITH  RESPECT  TO  ! 
THE  EVIDENCE  WHICH  THESE  RESPOND-  ! 
ENTS  WOULD  BE  PERMITTED  TO  PRODUCE  ! 
IN  THIS  PROCEEDING  ! 

I 

I 

On  April  12,  1954  (Tr.  2270-71),  Respondents  requested  j 
that  the  Board  furnish  for  examination  by  Respondents  j 
a  certain  memorandum  dated  September  16,  1948  from  j 
Louis  W.  Goodkind,  Chief,  Bureau  of  Economic  Regula-  j 
tions  to  the  Board,1  the  subject  of  which  was  revision  of  | 
Section  292.1  (Tr.  2271).  It  was  pointed  out  at  the  timej 
that  the  memorandum,  originally  an  internal  memoran-j 
dum  of  the  Board,  had  become  part  of  a  public  record  j 
in  hearings  before  a  U.S.  Senate  Committee.  (Tr.  2271  ).j 
At  the  same  time,  Respondents  requested  that  there  be! 
furnished  by  the  Board  copies  of  such  other  internal 
memoranda  as  might  be  in  the  Board’s  possession  con-; 


1  Copy  is  attached  to  affidavit  of  James  Fischgrund  as  Appen-! 
dix  B.  j 


! 
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cerning  amendments  to  Board  regulations  covering  the 
operations  of  non-scheduled  or  irregular  carriers.  Re¬ 
spondents  agreed  to  file  a  written  motion  making  the 
latter  request  (Tr.  2271).  Respondents,  having  copies  of 
the  September  16  memorandum,  offered  the  memorandum 
in  evidence.  (Tr.  2272-73).  Counsel  for  the  Civil  Aero¬ 
nautics  Board  stated  his  objections  at  length,  urging  its 
alleged  confidential  nature,  even  though  it  had  been  made 
part  of  a  public  record  before  a  Senate  Committee  and 
urging  irrelevancy.  (Tr.  2275).  The  Examiner  reserved 
his  ruling,  stating  that  he  “had  not  read  it  thoroughly,” 
that  he  “wanted  to  go  through  it.”  (Tr.  2274).  After 
some  further  argument  he  stated:  “I  am  withholding 
ruling  on  it  until  I  look  into  it  further.”  (Tr.  2277).  The 
Examiner  later  requested  any  further  arguments  on  ad¬ 
missibility  of  this  document  and  Counsel  for  the  Board 
re-emphasized  the  fact  that  the  document  was  an  internal 
Board  memorandum.  He  took  the  position  that  the  fact 
that  it  had  somehow  become  a  public  record  did  not  change 
the  applicability  of  Part  302  of  the  Board’s  Procedural 
Regulations.  (Tr.  2595-96).  The  Examiner  ruled  that  be¬ 
cause  of  its  production  before  a  U.  S.  Senate  Committee, 
it  had  lost  all  of  its  confidential  nature.  (Tr.  2596).  Board 
Counsel  once  again  raised  the  objection  of  relevancy.  The 
Examiner  finally  ruled  that  the  document  was  relevant 
(Tr.  2597),  and  it  was  admitted  in  evidence.  (Tr.  2596). 

On  April  19,  after  the  Examiner  had  received  Respond¬ 
ent’s  Exhibit  No.  8  in  evidence,  Respondents  filed  their 
application  for  production,  inter  alia ,  of  certain  other 
internal  Board  memoranda.  In  this  Application  the  posi¬ 
tion  was  taken  that  the  requested  material  was  relevant 
to  the  factual  issue;  whether  regulations  of  which  viola¬ 
tions  are  charged,  changed  the  terms  of  Respondents’ 
existing  licenses.  The  Application  pointed  out  that  the 
documents  requested  would  be  of  the  same  nature  as  the 
September  16  memorandum  which  the  Examiner  had  ruled 


1597 


relevant  and  pointed  out  that  many  of  the  documents  re¬ 
quested  were  referred  to  in  the  September  16  memoran¬ 
dum. 

An  Answer  opposing  Respondent’s  request  for  produc¬ 
tion  of  documents  was  filed  in  the  name  of  Compliance 
Attorneys.  Actually  this  was  filed  for  and  on  behalf  of 
the  Civil  Aeronautics  Board.19  The  Board  in  its  Answer 
took  the  position  that  “such  documents  are  irrelevant 
and  immaterial,  that  the  Respondents  have  not  made  an 
adequate  showing  of  a  need  for  such  documents  and  that 
production  of  such  documents  will  impair  the  security  of 
the  Board’s  processes.”  Board  Counsel,  in  general,  takes 
the  position  that  internal  memoranda  are  irrelevant  and 
immaterial  and  that  being  internal  memoranda,  they  are 
confidential  and  therefore  cannot  be  produced.  At  the 
same  time.  Board  Counsel  takes  the  position  that  any 
formal  published  orders,  opinions  or  other  documents  is¬ 
sued  by  the  Board  may  properly  be  looked  to  on  the 
issue  of  validity  of  the  regulations,  particularly  to  show 
the  purpose  of  the  Board  in  adopting  such  regulations. 
(Tr.  2275,  2277). 

The  Examiner  later  advised  that  he  had  studied  the 
matter  carefully  and  that  he  had  concluded  that  all  in¬ 
ternal  memoranda  requested  were  immaterial  and  irrele¬ 
vant.  (Tr.  3839).  The  Examiner  did  not,  as  far  as  Re¬ 
spondents  are  aware,  examine  or  inspect  any  of  the 
documents,  memoranda  or  material  requested.  The  Ex¬ 
aminer  referred  to  Respondents’  Exhibit  No.  8  and  to 


19  The  matter  of  the  validity  of  the  regulations  was  treated  sub¬ 
stantially  as  a  separate  proceeding  between  the  Civil  Aeronautics 
Board  and  Respondents.  The  entire  matter  concerning  validity  of 
the  regulations  was  handled  by  counsel  for  the  Board  rather  than 
the  Compliance  Attorneys  who  represented  the  Board’s  Office  of 
Compliance  with  respect  to  the  issues  concerning  alleged  violations. 
(Tr.  439-444,  2255,  2257,  1315-21). 
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the  fact  that  he  had  ruled  that  it  had  some  materiality 
and  relevancy.  He  also  stated  that  since  it  had  become 
a  public  record  “there  would  be  no  point  in  holding  it 
confidential/-  He  stated  that  he  did  not  feel  that  the 
same  reasoning  applied  to  all  internal  memoranda.  (Tr. 
3S39).  The  Examiner  indicated  that  if  there  were  specific 
items  which  Respondents  desired,  they  could  submit  a 
request  for  them.  Upon  being  questioned  as  to  how  that 
could  be  done,  Respondents  not  knowing  of  the  existence 
of  particular  items,  the  Examiner  simply  stated  that  he 
did  not  know  whether  Compliance  Attorneys  knew  of  their 
existence  either  and  stated  further  that  Respondents’  re¬ 
quest  was  of  such  a  wide  scope  that  he  would  think  it 
would  be  almost  impossible  “without  searching  every 
paper  that  has  ever  been  discussed  within  the  Board,  to 
arrive  at  a  conclusion  whether  it  would  be  submitted  or 
not.”  (Tr.  3839-3840).  "While  the  Examiner  denied  the 
entire  request  he  stated: 

“On  the  other  hand,  I  am  not  saying  that  if  you 
submitted  a  request  for  a  specific  item,  that  would 
be  material  and  relevant.  I  would  not  give  it  con¬ 
sideration  if  you  made  that  request.”  (Tr.  3840). 

Upon  its  being  called  to  the  Examiner’s  attention  that 
he  had  ruled  the  Goodkind  Memorandum  was  material  and 
relevant,  the  Examiner  stated. 

“I  have  studied  the  transcript  on  it,  and  I  may 
have  been  in  error  in  ruling  that  it  was  material  and 
relevant.” 

“  However,  there  has  been  so  much  evidence  on  it, 
that  I  am  not  going  to  reconsider  that  ruling  at  all. 

“But  I  let  it  in  primarily  because  it  had  received 
such  wide  publicity  and  had  been  discussed  in  the 
public  forums  and  the  Senate  and  public  hearings  on 
the  Hill,  that  certainly  if  it  had  any  confidential  na¬ 
ture  about  it,  it  lost  it  when  it  -was  published  in  the 
hearings  on  Capitol  Hill.”  (Tr.  3840-41). 
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Respondents  ’  Request  for  Leave  to  Appeal  the  Exam¬ 
iner's  Ruling  to  the  Board  (Tr.  3841)  was  later  denied. 
(Tr.  4151). 

On  July  9,  1954,  Respondents  called  one,  Daggett  How¬ 
ard,  a  former  Board  employee,  as  a  witness.  (Tr.  4452). 
Mr.  Howard  was  a  Board  employee  from  November,  1947, 
until  the  end  of  December,  1952,  which  covers  the  period 
from  shortly  after  adoption  of  the  regulations  under 
which  Respondent  carriers  were  authorized  to  operate 
through  adoption  of  the  later  regulations,  of  which  vio¬ 
lations  are  charged.  (Tr.  4453).  Mr.  Howard  was  fa¬ 
miliar  with  the  operations  and  type  of  operations  con¬ 
ducted  by  irregular  carriers  during  prior  years  and  until 
the  time  he  left  the  Board.  He  stated  that  he  had  to 
be  familiar  with  such  operations  in  order  to  reflect  ac¬ 
curately  the  wishes  of  the  Board’s  staff  and  of  the  Board 
in  connection  with  promulgating  economic  regulations 
(Tr.  4453-54)  concerning  operations  of  irregular  carriers. 
He  stated  that  beginning  with  November,  1947,  he  had 
direct  knowledge  of  the  matters  in  questions  (Tr.  4456). 
Mr.  Howard  got  his  information  “in  connection  with  his 
duties”  (Tr.  4456)  from  Board  and  staff  memoranda,  in 
conversations  and  meetings,  and  from  all  forms  of  com¬ 
munications  with  the  staff  generally.  (Tr.  4456-5S).  Ac¬ 
cording  to  Mr.  Howard’s  testimony,  there  were  a  substan¬ 
tial  number  of  memoranda,  documents  and  written  mate¬ 
rials  within  the  Board  “bearing  on  the  question  of  the 
regulation  of  non-scheduled  carriers”  during  the  period 
that  Mr.  Howard  was  with  the  Board.  (Tr.  445S). 

Referring  to  a  statement  in  Respondents’  Exhibit  No. 
S,  Respondents’  Counsel  asked  Mr.  Howard  whether  he 
agreed  with  the  statement  therein  made  to  the  effect  that 
it  was  essential  for  carriers  operating  large  aircraft  to 
routinize  their  operations  and  whether  that  was  the  gen¬ 
eral  opinion  of  the  Board’s  staff.  Fpon  objection  by 
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Counsel  for  the  Civil  Aeronautics  Board,  the  Examiner 
ruled  that  the  question  could  not  be  answered  under  Rule 
302.11(b)(2)  of  the  Board’s  Rules  of  Practice. 

This  same  question  had  been  asked  and  answered  by 
several  other  witnesses  for  Respondents  without  objec¬ 
tion.  (Tr.  2593-2595,  2598-2601,  2701-2704,  2811-2320, 
2956-2961,  3563-3570,  3660-3662).  It  was  clearly  relevant 
and  material  and  the  Examiner’s  ruling  was  solely  on 
the  basis  that  disclosure  would  be  contrary  to  the  Board’s 
rule  of  practice. 

Although  Example  No.  S  of  Interpretation  No.  1  mak¬ 
ing  the  use  of  common  ticket  agencies  by  several  carriers 
unlawful  purports  to  be  an  ‘‘interpretation”  of  a  previ¬ 
ously  existing  regulation,  Mr.  Howard  knew  of  no  spe¬ 
cific  regulation  of  which  that  example  was  an  interpreta¬ 
tion.  (Tr.  4462-64).  Respondents’  Counsel  asked  Mr. 
Howard  whether  or  not  he  could  testify  “as  to  what  the 
purpose  of  the  regulations  (Interpretation  No.  1  and  the 
1949  regulations)  was  when  they  were  adopted  by  the 
Board.”  The  Examiner,  with  reference  to  this  question 
stated : 

“There  is  no  need  to  clutter  up  the  record  with 
that.  You  may  ask  him  off  the  record.  It  does  no 
good  to  this  record  to  know  what  he  could  testify 
to.  He  is  your  witness.  If  he  cannot  testify  to  that, 
he  may  tell*  you  so.  If  you  feel  it  important  to  your 
case,  he  mav  apply  to  the  Board  for  permission  to 
testify.”  (Tr.  447i). 

The  Examiner  ruled  that  he  had  no  discretion  in  the 
matter  and  it  was  for  the  Board  to  decide.  Board  Coun¬ 
sel  did  not  cross-examine  Mr.  Howard.  Respondents  were 
advised  that  in  order  to  have  this  witness  and  another 
witness,  former  Board  employee,  Louis  W.  Goodkind, 
author  of  Respondents’  Exhibit  No.  8,  testify,  they  would 
be  required  to  secure  permission  from  the  Board  under 
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Rule  302.11(b)(2).  On  July  12,  Respondents  filed  their 
request  with  the  Board  under  Section  302.11(b)(2)  of 
the  Board’s  Regulations  requesting  Board  consent  “to 
the  disclosure  by  Messrs.  Howard  and  Goodkind  of  any 
and  all  facts  and  information  which  came  to  their  knowl¬ 
edge  during  their  employment  by  the  Civil  Aeronautics 
Board  insofar  as  certain  facts  or  information  might 
otherwise  he  relevant  to  or  admissible  as  evidence  hear¬ 
ing  on  any  issue  in  this  proceeding:’  (Emphasis  added). 
This  request  was  denied  by  Board  Order  E-S517  on  the 
basis,  infer  alia,  that  information  was  desired  relating 
to  the  internal  decisional  process  of  the  Board.  The 
Board  concluded  that  such  testimony  was  irrelevant  and 
privileged.  Respondents  on  July  20,  filed  a  Petition  for 
Reconsideration  which  set  forth  briefly  the  position  of 
Respondents  on  the  issue  raised.  By  Order  No.  E-8559 
the  Board  denied  this  Petition  for  Reconsideration.  In 
this  order  the  Board  states,  inter  alia: 

“If  the  regulations  are  otherwise  lawful,  and  if  we 
have  reasonably  interpreted  them,  our  motives  in 
their  promulgation  and  interpretation  and  the  staff’s 
opinions  and  views  thereon  are  immaterial  and  ir- 
rel event.  And  if  we  misunderstand  the  law  on  this 
point,  we  further  think  we  are  privileged  against 
the  inquiry  into  the  internal  decisional  process  for 
purposes  of  attempted  impeachment  of  our  actions.” 

An  issue  in  this  case  is  whether  or  not  the  regulations 
under  attack  were  reasonable  definitions  or  interpreta¬ 
tions  of  previously  existing  regulations.  The  Board’s 
staff  has  conducted  investigations  of  irregular  carriers 
for  years,  and  staff  members  have  become  experts  on  the 
matter  of  irregular  carrier  operations.  Board  staff  mem¬ 
bers,  better  than  any  other  available  witnesses,  know 
what  industry  practices  have  been  and  they  know  to  what 
extent  such  practices  are  essential  to  irregular  carrier 
operators.  Better  than  any  other  available  witness  they 
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should  know  what  effect  the  Board's  regulations  would 
have  an  irregular  carrier  operations.  The  mere  fact  that 
these  staff  members  acquired  their  knowledge  while  they 
were  employed  by  the  Board  does  not  make  this  knowl¬ 
edge  confidential.  In  addition,  these  witnesses  know 
what  was  the  purpose  and  intention  of  the  Board  in 
adopting  these  regulations.  It  could  hardly  be  concluded 
that  the  new  regulations  were  “reasonable”  interpreta¬ 
tions  of  old  regulations  if  internal  memoranda  and  staff 
testimony  were  to  disclose  that  the  new  regulations  were 
adopted  in  line  with  a  new  Board  policy20  which  was  to 


20  That  adoption  of  a  new  policy  dictated  later  adoption  of  the 
regulations  here  challenged  is  sufficiently  supported  by  reference  to 
excerpts  from  Respondents'  Exhibit  No.  8 — the  single  piece  of  evi¬ 
dence,  being  an  internal  Board  memorandum,  which  Respondents 
were  able  to  get  into  this  record : 

“It  is  conceded  that  there  are  certain  limited  and  special  services 
which  can  be  conducted  by  large  aircraft  on  a  truly  nonscheduled, 
irregular  basis.  These  are  the  true  fixed  base  operations  such  as 
conducted  by  Paul  Mantz  in  carrying  movie  crews  to  and  from  loca¬ 
tion.  It  is  believed  unwise,  however,  to  keep  the  door  open  to  such 
few  operators  and  thus  provide  entry  for  a  host  of  undesirables." 

Referring  to  two  alternative  proposals  for  “regulation"  of  the 
industry,  it  is  stated :  in  the  memorandum : 

“Third,  either  method  gives  the  Board  a  good  measure  of  control 
over  the  life  of  the  carriers,  in  that  it  can  delay  or  hasten  action  on 
the  pending  applications  as  it  deems  necessary." 

“Whichever  procedure  is  adopted,  it  will  be  necessary  to  'live 
with  these  carriers'  for  yet  some  time." 

“A  second  reason  in  favor  of  either  proposal  is  that  it  should  not 
lay  the  Board  open  to  criticism  of  stamping  out,  without  due  proc¬ 
ess,  these  carriers  which  they  have  permitted  to  come  into  being." 

The  memorandum  refers  to  the  areas  in  which  the  irregular  car¬ 
riers  engaged  principally  in  their  operations  as  “trouble  spots". 
Referring  to  these  “trouble  spots",  the  memorandum  states  that 
certificate  proceedings  are  pending,  or  should  be  instituted  to  take 
care  of  these  troublesome  areas,  “so  that  we  could  expect  within 
the  not  too  distant  future  to  bring  the  situation  under  control  and 
re-establish  the  transportation  system  under  401,  or  by  specific 
exemption  therefrom." 

Note:  §§  291.24,  291.25,  and  291.26  were  renumbered  as 
§§  291.31,  291.32,  and  291.33,  respectively,  by  andt.  ER-154,  effec¬ 
tive  Dec.  10,  1949. 
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be  implemented  by  forbidding  existing  operating  prac¬ 
tices  which  were  lawful,  proper  and  known  to  the  Board 
to  be  essential  to  continued  operations.  It  would  appear 
to  be  relevant  and  material  to  show  that  the  Board  in- 
tentially  and  knowingly,  on  the  basis  of  full  and  complete 
information  and  investigation,  adopted  a  regulation  which 
was  intended  by  the  Board  to  change  substantially  exist¬ 
ing  operating  authority.  This  information  is  relevant, 
material  and  essential  also  to  contradict  statements  made 
in  formal  orders  and  opinions  in  which  it  is  indicated, 
for  example,  that  a  regulation  was  not  intended  to  effect 
any  change  in  the  previous  regulations  or  that  the  new 
requirement  was  merely  an  ‘‘interpretation”  of  the  exist¬ 
ing  regulations  or  that  it  was  adopted  to  “clarify”  an 
existing  regulation.21  Respondents  believe  that  such  state¬ 
ments  formally  published  by  the  Board,  are,  in  fact,  in¬ 
accurate,  were  known  to  be  so  by  the  Board  at  the  time 
of  their  issuance,  and  were  issued  to  foster  an  appearance 
of  validity  and  reasonableness  to  regulations  which  the 
Board  had  reason  to  believe  might  be  invalid. 

If  the  Board  can  rely  on  published,  formal  orders  and 
statements  and  on  formal,  published,  records  in  other 


21  For  example,  the  Board  in  referring  to  its  regulation  directed 
against  the  use  by  several  carriers  of  common  ticket  agents  states : 

“.  .  .  The  service  conducted  by  such  large  irregular  carriers  in¬ 
dividually  may  meet  the  test  of  irregularity,  but  collectively  their 
operations  have  in  many  instances  been  both  frequent  and  regular. 
While  the  Board  has  always  considered  such  combined  arrange¬ 
ments  and  operations  thereunder  a  violation  of  the  purpose  and  in¬ 
tent  of  Part  291,  the  specific  prohibition  against  such  operations  is 
now  being  made  for  the  purpose  of  clarification.**  (Emphasis  add¬ 
ed).  (Regulation  Serial  No.  154,  Amendment  No.  2  to  Part  291, 
adopted  November  4,  1949,  effective  December  10,  1949). 

In  Interpretation  No.  1,  Regulation  Serial  No.  ER-136,  there  is 
included,  inter  alia,  this  statement : 

.  .  The  Board  is  not  attempting  by  revision  of  Section  292.1 
either  enlarge  or  contract  the  scope  of  operations  permitted  by  the 
regulation/' 
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proceedings  to  support  its  position  that  it  acted  prop¬ 
erly  in  adopting  its  regulations,  that  the  regulations  are 
reasonable  “interpretations”  or  “definitions”,  that  they 
effect  no  change  in  existing  regulations  and  that  the 
Board  had  other  purposes  and  objectives  in  mind  in 
adopting  the  regulations,  Respondents  are  certainly  en¬ 
titled  to  introduce  other  evidence  in  the  Board’s  posses¬ 
sion  going  to  the  same  issues,  whether  or  not  such  evi¬ 
dence  is  in  the  form  of  internal  memoranda  or  is  infor¬ 
mation  gained  by  Board  employees  during  their  employ¬ 
ment  by  the  Board. 

With  respect  to  the  second  point  set  forth  in  the  above 
cited  quotation,  Respondents  have  been  unable  to  find 
any  law  which  supports  the  position  of  the  Board  to  the 
effect  that  the  Board  is  “privileged  against  the  inquiry 
into  its  internal  decisional  process”  in  any  type  of  pro¬ 
ceeding,  particularly  in  a  proceeding  such  as  this  where 
the  severest  of  economic  penalties  may  be  imposed.  To 
permit  non-disclosure  in  this  situation  would  enable  the 
Board  to  take  a  position  on  a  critical  issue  which  it 
knows  to  be  contrary  to  what  other  more  probative  evi¬ 
dence  in  its  possession  would  show  and  at  the  same  time 
prevent  an  opposing  party  from  securing  such  relevant 
evidence  in  the  Board’s  possession.  No  government 
agency  can  take  such  a  position. 

APPENDIX  F 

See  Tr.  4122-4123,  4133-4137 

APPENDIX  G 

See  Tr.  6838-6839 

APPENDIX  H 

See  Tr.  6770-6778 
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UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

APRIL  Term,  1955 

No.  12858 

NORTH  AMERICAN  AIRLINES,  INC.,  ET  AL., 

Petitioners, 

v. 

CIVIL  AERONAUTICS  BOARD, 

Respondent. 

Before:  Wilbur  K.  Miller,  Acting  Chief  Judge. 

Order 

Prehearing  conference  having  been  held  herein  on  Sep¬ 
tember  8,  1955  pursuant  to  Rule  3S(k)  of  the  Rules  of  the 
Court,  and  after  considering  the  arguments  and  position 
of  counsel  for  the  parties  with  respect  to  the  issues  and 
the  time  and  manner  cf  filing  briefs  and  the  joint  appen¬ 
dix  to  briefs,  it  is 

ORDERED  by  the  Court  that: 

1.  The  issues  herein  shall  be  the  specifications  of  error 
contained  in  the  petition  for  review;  subject,  however,  to 
the  right  of  petitioners  to  abandon  any  such  specification 
and  the  right  of  the  respondent  to  urge  that  any  specifi¬ 
cation  not  abandoned  is  not  properly  stated  or  open  to 
review ; 

2.  In  preparing  and  printing  briefs,  all  record  refer¬ 
ences  shall  be  to  the  pages  of  the  original  transcript  of 
record  from  the  respondent  on  file  with  the  Court,  and 
shall  be  designated  as  “Tr.”  The  joint  appendix  to  briefs 
shall  be  printed  with  the  page  numbers  of  the  record  as 
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certified  to  this  Court  appearing  at  the  place  where  each 
new  record  page  begins  on  the  printed  page  of  the  joint 
appendix,  and  running  heads  showing  the  record  pages 
appearing  thereon  shall  be  printed  at  the  outer  top  cor¬ 
ner  of  each  page  of  the  printed  joint  appendix.  The 
usual  numerical  pagination  of  the  printed  joint  appendix 
will  appear  in  the  center  of  the  page.  Petitioners  will 
serve  and  file  their  printed  brief  on  or  before  November 
1,  1955,  together  with  a  typewritten  designation  of  those 
portions  of  the  transcript  pages  upon  which  they  rely 
and  wish  to  have  printed  in  the  joint  appendix.  Respond¬ 
ent  will  serve  and  file  its  printed  brief  on  or  before 
November  30,  1955,  together  with  a  typewritten  designa¬ 
tion  of  the  portions  of  the  transcript  upon  which  it  relies 
and  wishes  to  have  included  in  the  joint  appendix.  Peti¬ 
tioners  may  serve  and  file  a  reply  brief  within  ten  days 
after  the  filing  of  respondent’s  brief,  together  with  a 
typewritten  designation  of  any  additional  portions  of  the 
transcript  upon  which  they  rely  and  wish  to  have  in¬ 
cluded  in  the  joint  appendix.  Immediately  after  the  filing 
of  petitioners  reply  brief,  or  immediately  after  the  filing 
of  respondent’s  brief  if  petitioners  do  not  elect  to  reply 
thereto,  the  petitioners  shall  cause  to  be  printed  and  filed 
as  promptly  as  possible  the  joint  appendix  to  briefs. 
Such  joint  appendix  shall  contain  this  order  and  the  ma¬ 
terials  designated  by  the  parties  as  heretofore  pro¬ 
vided.  it  being  understood  that  all  matters  required  to  be 
contained  in  the  joint  appendix  by  the  Rules  of  the  Court 
shall  be  included  in  the  designations  of  the  parties:  and 
it  is 

FURTHER  ORDERED  by  the  Court  that  no  extension 
of  the  procedural  dates  fixed  herein  shall  be  granted  ex¬ 
cept  for  extraordinary  cause  shown,  and  that  the  Clerk 
shall  set  this  case  down  for  hearing  at  the  earliest  con- 
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venience  of  the  Court  following  the  filing  of  the  joint 
appendix  to  briefs. 

Dated:  September  13,  1955. 

Consent  as  to  form: 

/S  HARDY  K.  MACLAY, 

Attorney  for  petitioners . 

S/  0.  D.  OZMENT, 

Attorney  for  respondent . 
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STATEMENT  OP  QUESTIONS  PRESENTED 

L  Whether  this  matter  must  be  remanded  because  of 
respondent’s  failure  to  inquire  into  the  qualifications 
of  one  of  its  members  or  because  of  its  failure  to 
disqualify  such  member  from  participation  in  the  mat¬ 
ter  of  which  review  is  heie  sought. 

2.  Whether  the  evidence  is  sufficient  to  support  respond¬ 
ent’s  findings  and  whether  its  findings  are  sufficient  to 
support  its  conclusion  that  petitioners  have  violated 
Section  408  of  the  Act. 

3.  A.  Whether  respondent’s  order  revoking  petitioner 

carriers’  operating  authority  and  directing  them 
to  cease  operating  can  be  lawfully  entered  on  the 
basis  of  violations  of  Section  408(a)  of  the  Act. 

B.  Whether,  insofar  as  violations  of  Section  408(a) 
are  involved,  respondent  has  complied  with  Sec¬ 
tion  9(b)  of  the  Administrative  Procedure  Act  re¬ 
quiring  notice  and  opportunity  to  achieve  compli¬ 
ance  prior  to  institution  of  revocation  proceedings. 

4.  Whether  respondent’s  1949  regulations  effected  such 
a  change  in  the  terms  of  petitioner  carriers’  operat¬ 
ing  licenses  as  to  be  invalid  by  reason  of  having  been 
adopted  in  rule  making  rather  than  in  adjudicatory 
proceedings. 

5.  Whether  the  complaint  charged  and  thus  placed  in 
issue  the  question  whether  any  one  of  petitioner  car¬ 
riers  operated  or  held  out  that  it  operated  frequent 
and  regular  service  in  violation  of  Section  291.1  (a) 
(3)  of  respondent’s  economic  regulations. 

6.  Whether  petitioner  carriers  are  in  substantial  com¬ 
pliance  with  certain  regulations  requiring  written 
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agreements  with  ticket  agents  and  the  filing  of  such 
agreements  with  respondent. 

7.  Whether  petitioners  were  unlawfully  denied  access  to 
and  use  of  relevant  documents,  evidence  and  testi¬ 
mony  in  respondent’s  possession  and  under  its  con¬ 
trol. 
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In  The 

llmtefc  States  (Emtrl  of  Appeals 

For  the  District  of  Columbia  Circuit 
Case  No.  12,858 

North  American  Airlines,  Inc.,  et  al.  Petitioners, 

v. 

Civil  Aeronautics  Board,  Respondent. 


On  Petition  to  Review  an  Order  of  the 
Civil  Aeronautics  Board. 


BRIEF  FOR  PETITIONERS 


JURISDICTIONAL  STATEMENT 

Petitioners  are  before  this  Honorable  Court  upon  a 
petition  for  review  in  which  petitioners  urge  this  Court 
to  review  and  set  aside  an  order  of  the  Civil  Aeronautics 
Board.  Certain  of  petitioners  are  air  carriers  within  the 
meaning  of  Section  1  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended  (hereinafter  referred  to  as  “the  Act”), 
52  Stat.  977,  49  U.S.C.  §  401.  This  Honorable  Court  has 
jurisdiction  pursuant  to  Section  1006  of  the  Act,  52  Stat. 
1024,  49  U.S.C.  3646;  and  Section  10  of  the  Administra¬ 
tive  Procedure  Act,  40  Stat.  243,  5  U.S.C.  §  1009. 

STATEMENT  OF  THE  CASE 

Petitioners  North  American  Airlines,  Inc.,  formerly 
Twentieth  Century  Airlines,  Inc.,  Trans  National  Airlines, 
Inc.,  Trans  American  Airways,  Inc.,  and  the  individual 
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proprietorship  Hemisphere  Air  Transport,  hereinafter 
referred  to  as  petitioner  carriers,  are  irregular  carriers 
holding  letters  of  registration  1  issued  in  accordance  with 
Section  292.1(d)(2)  of  respondent’s  economic  regula¬ 
tions  adopted  May  5,  1947, 2  hereinafter  frequently  re¬ 
ferred  to  as  the  1947  regulations.3  Petitioner  North 
American  Aircoach  System,  Inc.,  is  a  corporation  all  of 
the  stock  in  which  is  owned  by  petitioners  Stanley  D. 
Weiss,  James  Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart, 
hereinafter  frequently  referred  to  as  the  individual  peti¬ 
tioners.  Tr.  4-8.  The  latter  corporation,  as  general  agent 
for  the  sale  of  air  transportation  furnished  by  petitioner 
carriers,  sells  tickets  for  such  transportation  and  per¬ 
forms  promotional  advertising  and  other  traffic  generat¬ 
ing  services,  both  directly  and  through  sub-agents.4  Re¬ 
public  Air  Coach  System,  Twentieth  Century  Aircraft 
Company  and  California  Aircraft  Company  in  which  the 
individual  petitioners  are  equal  partners,  own  and  lease 
aircraft  to  petitioner  carriers  and  perform  accounting, 
bookkeeping  and  other  fiscal  services  for  petitioner  com- 

1  These  Letters  were  issued  by  respondent  on  the  following  dates : 
North  American  Airlines,  Inc.,  June  22,  1947,  Tr.  6468;  Hemi¬ 
sphere  Air  Transport,  September  5,  1947,  Tr.  3-4 ;  Trans  Na¬ 
tional  Airlines,  Inc.,  April  30,  1948,  Tr.  6479;  Trans  American 
Airways,  Inc.,  May  27,  1947,  Tr.  3. 

2  Reg.  Ser.  No.  388,  12  Fed.  Reg.  3076  (1947).  See  Supp.  pp. 
10-18. 

3  See  the  complaint,  Tr.  2-4.  The  word  “Complaint”  as  used 
herein  refers  to  the  complaint  filed  with  respondent  March  12, 
1953,  by  one  of  respondent’s  enforcement  attorneys.  Tr.  1. 

4  See  the  complaint,  Tr.  7-8,  and  the  answer,  Tr.  52.  The  word 
“Answer”  as  used  herein  refers  to  the  amended  answer  filed  on 
behalf  of  all  petitioners  except  Hemisphere  Air  Transport  on 
January  28,  1954.  Tr.  52-59.  A  similar  amended  answer  filed  on 
behalf  of  Hemisphere  Air  Transport  on  March  1,  1954,  Tr.  69-75, 
being  substantially  identical  to  the  amended  answer  filed  on  be¬ 
half  of  the  other  petitioners  will  not  generally  be  specifically 
referred  to  herein.  Unless  otherwise  indicated  Hemisphere  Air 
Transport  may  be  considered  to  be  in  the  same  position  with 
respect  to  any  question  as  the  other  three  petitioner  carriers. 
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panies.  Tr.  7-8,  52.  Standard  Airmotive  Company  in 
which  petitioners  Weiss  and  Fischgrund  are  equal  part¬ 
ners,  leases  aircraft  to  petitioner  carriers.  Tr.  7-8,  52. 

On  March  12,  1953,  there  was  docketed  under  Section 
205  of  respondent’s  Pules  of  Practice5  by  the  acting 
chief  of  respondent’s  Office  of  Enforcement,  now  its  Com¬ 
pliance  Division,  a  petition  for  enforcement  and  a  com¬ 
plaint,  alleging  violations  by  petitioners  of  certain  econo¬ 
mic  regulations  and  of  certain  provisions  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  49  U.S.C.  481  et 
seq.  Tr.  1-15.  On  April  13,  1953,  petitioners  filed  an¬ 
swers,  one  on  behalf  of  petitioner  Hemisphere  Air  Trans¬ 
port  and  one  on  behalf  of  all  other  petitioners.  Tr.  24- 
27,  30-42.  These  answers  raised  factual  as  well  as  legal 
defenses,  the  latter  concerning,  inter  alia,  the  question  of 
the  validity  of  the  aforementioned  economic  regulations, 
their  invalidity  being  urged  in  the  answers  and  a  sub¬ 
sequently  filed  petition,  in  support  of  requested  dismissal 
of  the  proceeding.  Tr.  199-209.  Respondent  deferred 
action  on  this  request.6 

The  regulations  cf  which  violations  were  charged,  here¬ 
inafter  frequently  referred  to  as  the  1949  regulations,7 
were  adopted  by  respondent  after  petitioner  carriers  had 
been  granted  operating  authority  under  the  previously  ef¬ 
fective  1947  regulations.  Petitioners,  contending  that  the 
new  regulations  changed  their  existing  operating  licenses 
and  that  they  were,  therefore,  invalid  and  inapplicable  to 
petitioners,  having  been  adopted  without  evidentiary  hear¬ 
ing,  sought  judicial  relief  in  the  form  of  court  determina¬ 
tion  of  the  validity  of  these  regulations.  These  proceed- 

s  C.A.B.  Rules  of  Practice  in  Economic  Proceedings,  Pt.  302.205, 
14  Fed.  Reg.  3522  (1949) ;  revised,  17  Fed.  Reg.  3020,  3448  (1952). 

Respondent’s  Order  No.  E-7528  (July  1,  1953).  Tr.  210-212. 

7  Reg.  Ser.  No.  ER-142,  14  Fed.  Reg.  1879  (1949).  See  Supp. 
pp.  18-21.  Reg.  Ser.  No.  ER-154,  14  Fed.  Reg.  6807  (1949).  See 
Supp.  pp.  20-21. 
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ings  were  dismissed  solely  on  procedural  grounds,8  leaving 
the  legal  issues  undecided  either  administratively  or 
judicially. 

In  support  of  respondent’s  motions  to  dismiss  these 
judicial  proceedings,  respondent  agreed  that  upon  dismis¬ 
sal  .of  petitioner’s  request  for  relief,  petitioners  would  be 
given  a  hearing  before  respondent,  at  which  they  would 
be  permitted  to  introduce  evidence  on  the  question  of  the 
validity  of  the  challenged  regulations,  i.e.,  evidence  on  the 
question  whether  these  regulations  in  fact  “change  the 
terms  of  the  existing  licenses.”9  Hearings  on  the  issue 
were  held  as  a  part  of  the  compliance  proceeding  before 
respondent.10 

Respondent  has  found:11  (1)  that  the  individual  peti¬ 
tioners  acquired  control  of  petitioner  carriers  and  that 
such  acquisition  of  control  constituted  a  violation  of  Sec¬ 
tion  408(a)(5)  of  the  Civil  Aeronautics  Act,  52  Stat.  1001, 
49  U.S.C.  §  488(a)(5)  (See  Supp.  p.  2);  (2)  that 
petitioners  merged  and  consolidated  their  properties  in 
violation  of  Section  408(a)(1)  of  the  Civil  Aeronautics 
Act,  52  Stat.  1001,  49  U.S.C.  §  488(a)(1)  (See  Supp.  p. 
2) ;  (3)  that  petitioners,  through  their  combined  ac¬ 
tivities  constituted  a  single  integrated  air  carrier  oper¬ 
ated  as  a  partnership  or  joint  venture  engaged  in  regular 
air  transportation  without  a  certificate  of  convenience 

8  Twentieth  Century  Airlines  V.  Ryan ,  346  U.S.  852,  74  S.  Ct. 
8  (1953). 

9  CAB  v.  American  Air  Transport,  91  U.S.  App.  D.C.  318,  323, 
201  F.  2d  189,  194  (U.S.  App.  D.C.  1952). 

10  The  matter  of  the  validity  of  the  regulations  was  treated  sub¬ 
stantially  as  a  separate  proceeding  between  the  respondent  and 
petitioners.  The  entire  matter  concerning  validity  of  the  regu¬ 
lations  was  handled  by  counsel  for  respondent  rather  than  the 
compliance  attorneys  who  represented  respondent's  Office  of  Com¬ 
pliance  with  respect  to  the  issues  concerning  alleged  violations. 
Tr.  726-731,  1554-1557,  2498. 

11  Respondent's  Opinion,  Tr.  6807-6810. 
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and  necessity,  in  violation  of  Section  401(a)  of  the  Civil 
Aeronautics  Act,  52  Stat.  ,987,  49  U.S.C.  §  481(a)  (See 
Supp.  pp.  1-2) ;  (4)  that  petitioner  carriers  individually 
and  collectively  held  out  and  operated  a  frequent  and 
regular  air  transportation  service  in  violation  of  Part  291 
of  respondent’s  economic  regulations  (Classification  and 
Continued  Exemption  of  Large  Irregular  Air  Carriers, 
Part  291,  14  Fed.  Reg.  3546.  See  Supp.  pp.  18-21) ;  and 
of  Section  401(a)  of  the  Act,  supra ;  (5)  that  petitioner 
carriers  regularly  provided  air  transportation  to  persons 
who  (a)  had  not  been  sold  tickets  in  accordance  with  pre¬ 
scribed  regulations;  (b)  had  purchased  transportation 
from  ticket  agents  with  whom  petitioner  carriers  had  no 
written  agreements;  which  agreements  (c)  were  not  filed 
with  respondent,  all  in  violation  of  Part  291,  supra ,  and 
Section  242.5(a)(3)  of  respondent’s  economic  regulations 
(Filing  of  Reports  by  Irregular  Air  Carriers  and  Noncer- 
tificated  Cargo  Carriers,  14  Fed.  Reg.  3522  (1949),  Amend¬ 
ed,  18  Fed.  Reg.  127  (1953).  See  Supp.  p.  10)  and 
Section  401(a)  of  the  Act,  supra;  and  (7)  that  all  such 
violations  were  knowing  and  willful  as  contemplated  by 
Section  9(b)  of  the  Administrative  Procedure  Act,  60 
Stat.  242,  5  U.S.C.  §  1008.  See  Supp.  pp.  6-7. 

Respondent’s  order  directs  that  petitioner  carriers’  let¬ 
ters  of  registration  be  revoked,  that  they  cease  and  desist 
from  engaging  in  air  transportation  and  from  violating 
Section  408  of  the  Act,  52  Stat.  1001,  49  U.S.C.  §488; 
that  the  individual  petitioners  and  petitioners  North 
American  Air  Coach  System,  Inc.,  cease  and  desist  from 
violating  Section  401(a)  of  the  Act,  supra ,  and  Section 
408  of  the  Act,  supra.  Tr.  6809-6810.  Respondent’s  mem¬ 
ber  Joseph  P.  Adams’  dissenting  opinion,  appears  at  Tr. 
6811-6819. 
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STATUTES  AND  REGULATIONS  INVOLVED 

(For  the  convenience  of  the  Court,  the  statutes  and 
regulations  involved  are  set  forth  in  a  Supplement  im¬ 
mediately  following  the  text  of  the  brief.) 

STATEMENT  OF  POINTS 

I.  This  matter  must  be  remanded  to  respondent  be¬ 
cause  of  its  failure  and  refusal  to  disqualify  Mem¬ 
ber  Harmar  Denny  and  because  of  its  failure  and 
refusal  to  sufficiently  inquire  into  the  matter  to  de¬ 
termine  whether  there  should  be  further  inquiry  or 
hearing  on  the  question  of  his  qualifications. 

II.  It  cannot  be  found  on  the  basis  of  the  record  in 
this  proceeding  that  petitioners  have  violated  Sec¬ 
tion  408  of  the  Act. 

A.  Respondent  has  not  made  sufficient  findings  in 
support  of  its  conclusion  that  petitioners  have 
violated  Section  408(a)(1)  of  the  Act. 

B.  It  cannot  be  ascertained  on  the  basis  of  this  rec¬ 
ord,  what  evidence  may  have  been  relied  on  by 
respondents  in  support  of  its  finding  that  peti¬ 
tioners  have  violated  Section  408(a)(1)  of  the 
Act. 

C.  The  entire  record  does  not  contain  substantial 
evidence  which  would  support  respondent’s  find¬ 
ing  that  petitioners  have  violated  Section  408(a) 
(1)  of  the  Act. 

D.  Respondent’s  conclusion  that  the  individual  peti¬ 
tioners  acquired  control  of  the  carrier  petitioners 
in  violation  of  Section  408(a)(5)  of  the  Act  is 
erroneous. 

m.  Violation  of  Section  408(a)  of  the  Act  cannot  be 
relied  .on  in  support  of  respondent’s  order  revoking 
petitioner  carriers’  operating  authority  and  direct¬ 
ing  them  to  cease  operating. 

A.  Under  Section  408(e)  of  the  Act,  respondent  can¬ 
not  revoke  operating  authority  for  violations  of 
Section  408(a)  of  the  Act. 
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B.  Violations  of  Section  408(a)(5)  of  the  Act  by 
the  individual  petitioners  cannot  justify  revoca¬ 
tion  of  operating  authority  of  the  carrier  peti¬ 
tioners. 

C.  Violations  of  Section  408(a)  of  the  Act  cannot 
be  relied  on  in  support  of  revocation  of  petitioner 
carriers’  operating  authority  because  respondent 
failed  to  comply  with  the  requirements  of  Sec¬ 
tion  9(b)  of  the  Administrative  Procedure  Act. 

IV.  The  1949  regulations  of  which  respondent  has  found 
petitioners  to  be  in  violation  are  invalid. 

V.  Whether  any  of  petitioner  carriers  has  individually 
operated  or  held  out  that  it  operated  frequent  and 
regular  service  in  violation  of  Section  291.1(a)(3) 
of  respondent’s  economic  regulations  is  not  in  issue. 

VI.  Petitioner  carriers  are  in  substantial  compliance 
insofar  as  regulations  require  written  agreements 
with  ticket  agents  and  the  filing  of  such  agreements. 

VII.  Petitioners  were  unlawfully  denied  access  to  and 
use  of  relevant  documents,  evidence  and  testimony 
winch  had  the  effect  of  denying  petitioners  a  full 
and  fair  hearing. 

SUMMARY  OF  ARGUMENT 

This  matter  must  be  remanded  because  of  respondent’s 
failure  and  refusal,  on  proper  request  therefore,  (1)  to 
make  inquiry  into  the  question  of  alleged  bias  and  preju¬ 
dice  of  one  of  its  members,  (2)  to  disqualify  said  mem¬ 
ber  for  bias  and  prejudice  against  these  petitioners. 

Neither  the  evidence  nor  respondent’s  findings  support 
its  conclusion  that  petitioners  consolidated  or  merged 
their  properties  in  violation  of  Section  408(a)(1)  .of  the 
Act,  infra.  On  the  basis  of  undisputed  facts  of  record, 
respondent  has  found  that  the  individual  petitioners  own 
and  lease  aircraft  and  that  they  control  a  corporation 
which  sells  tickets  for  air  transportation.  In  addition, 
respondent  has  found  that  these  individual  petitioners 
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control  petitioner  air  carriers.  Contrary  to  respondent’s 
conclusion,  this  evidence  does  not  establish  any  violation 
of  Section  40S  (a)(1)  of  the  Act,  infra ,  which  prohibits 
common  control  of  air  carriers  and  persons  engaged  in 
a  “phase  of  aeronautics.”  Neither  the  leasing  of  air¬ 
craft  nor  the  selling  of  air  carrier  tickets  is  an  activity 
falling  within  the  definition  “phase  of  aeronautics”  as 
used  in  that  section.  Nor  does  the  individual  petitioners’ 
control  of  a  corporation  engaged  in  the  sale  of  tickets 
constitute  the  individual  petitioners  as  ticket  agents. 
Violation  of  Section  408  of  the  Act,  infra ,  cannot  in  any 
event  support  respondent’s  order  revoking  petitioner 
carriers  operating  authority  or  directing  petitioner  to 
curtail  or  cease  their  operations.  For  violations  of  that 
section  an  order  can  issue  only  against  the  persons  guilty 
of  such  violation,  not  against  the  carrier  “controlled,” 
and  the  order  can  go  no  further  than  necessary  (ex.  gr. 
an  order  of  divestiture)  to  effect  compliance  with  law. 
Under  the  circumstances  disclosed  by  the  record,  re¬ 
spondent’s  failure  to  give  petitioners  required  notice  and 
opportunity  to  achieve  compliance  with  Section  408  of 
the  Act,  infra,  prior  to  institution  of  any  revocation  pro¬ 
ceeding  based  on  such  alleged  violations,  renders  its  order 
invalid  under  Section  9(b)  of  the  Administrative  Pro¬ 
cedure  Act,  infra. 

Respondent’s  1949  regulations  infra,  adopted  in  rule 
making  proceedings  without  opportunity  for  submission 
of  evidence,  are  invalid  insofar  as  they  would  prohibit 
petitioner  carriers  (1)  from  selling  tickets  through  com¬ 
mon  ticket  agents,  (2)  from  transporting  passengers  on 
the  basis  of  agency  or  carrier  exchange  orders  or  on  the 
basis  of  tickets  purchased  from  an  agent  having  no  writ¬ 
ten  agreement  with  the  particular  carrier,  which  agree¬ 
ment  was  filed  with  respondent.  Since  these  regulations 
changed  the  terms  of  petitioner  carriers’  licenses  issued 
under  the  earlier  1947  regulation,  infra ,  petitioners  were 
entitled  to  an  adjudicatory  evidenturv  hearing. 
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The  question  whether  any  one  of  the  individual  peti¬ 
tioner  carriers  operated  or  held  out  that  it  operated 
with  excessive  frequency  in  violation  of  Section  291.1  (a) 
(3)  of  respondent’s  regulations  infra ,  is  not  an  issue  in 
this  case.  No  such  charge  is  set  forth  in  the  complaint, 
and  respondent’s  finding  to  the  contrary  is  erroneous. 

Respondent,  relying  on  the  theory  that  all  information 
in  its  possession  or  in  the  possession  of  any  member  of 
its  staff,  and  acquired  during  employment  with  respond¬ 
ent,  which  is  not  contained  in  a  public  record,  is  part  of 
its  “decisional  process”  and  therefore  confidential  and 
privileged  from  disclosure,  improperly  denied  petitioner’s 
request  (1)  that  certain  of  respondent’s  staff  members 
be  permitted  to  testify  and  (2)  that  certain  memoranda 
be  produced.  This  testimony  and  these  memoranda  would 
have  constituted  additional  proof,  contrary  to  respond¬ 
ent’s  findings  in  this  matter,  that  respondent’s  adoption 
of  its  regulations  here  challenged  was  an  arbitrary  act 
intentionally  designed  to  cut  off,  without  hearing,  legiti¬ 
mate  and  essential  operating  practices  of  irregular  car¬ 
riers. 


ARGUMENT 

I.  This  Matter  Must  be  Remanded  to  Respondent  Be¬ 
cause  of  its  Failure  and  Refusal  to  Disqualify  Member 
Harmar  Denny  and  Because  of  its  Failure  and  Refusal 
to  Sufficiently  Inquire  Into  the  Matter  to  Determine 
Whether  There  Should  be  Further  Inquiry  or  Hearing 
on  the  Question  of  His  Qualifications. 

Petitioners  filed  a  motion  supported  by  affidavit  to  dis¬ 
qualify  Board  member  Harmar  Denny  from  participation 
in  this  proceeding.  Tr.  6770-G77S.  Respondent  denied 
this  motion  on  the  grounds:  (1)  that  it  was  not  timely 
filed  and  (2)  that  the  affidavit  in  support  thereof  did  not 
“lay  a  sufficient  predicate  for  disqualifying  Member 
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Denny  .or  for  further  inquiry  into  his  qualifications.”  Tr. 
683S-6S39. 

No  allegation  made  in  the  affidavit  was  denied  or  ques¬ 
tioned  by  respondent  or  by  Member  Harmar  Denny.  Ke- 
spondent  ruled  that  the  affidavit  was  insufficient  without 
making  any  inquiry  of  any  kind  into  any  of  the  allega¬ 
tions  contained  in  the  affidavit.  For  purposes  of  review¬ 
ing  respondent’s  action,  it  would  seem  clear  that  the  truth 
of  all  allegations  set  forth  in  the  affidavit  must  be  as¬ 
sumed.  The  affidavit  alleged  that  Member  Denny  stated 
on  February  11,  1954: 

“The  basic  problem  in  the  North  American  case  has 
nothing  to  do  with  economics.  The  problem  is  one  of 
safety.  I  have  been  told  by  people  from  the  Civil 
Aeronautics  Administration  that  you  don’t  have  to  go 
outside  the  cockpit  of  a  North  American  plane  to  find 
hundreds  of  safety  violations.  The  fact  that  they 
have  not  had  an  accident  is  only  an  accident.”  Tr. 
6773-6774. 

Five  days  later,  on  February  16,  1954,  upon  being  ad¬ 
vised  that  the  Civil  Aeronautics  Administration  records 
disclosed  no  safety  violations  by  North  American  car¬ 
riers,  Member  Denny  stated  that  he  had  never  meant  to 
imply  that  there  was  any  question  of  safety  concerning 
North  American  and  that  to  the  best  of  his  knowledge 
it  w’as  a  perfectly  safe  operation.  Tr.  6774-6775.  Mem¬ 
ber  Denny  vehemently  denied  making  any  such  statement 
as  was  alleged  to  have  been  made  bv  him  on  Februarv 
11,  1954.  He  stated  that  he  knew’  that  there  was  no 
question  of  safety  involved  in  the  operation  of  the  North 
American  carriers  and  that  he  knew’  they  had  an  ex¬ 
cellent  safety  record.  He  stated  that  he  was  glad  to 
have  a  letter  from  the  Civil  Aeronautics  Administration 
which  was  given  to  him  on  February  16,  1955,  confirming 
this  impression.  Tr.  6775,  6778. 

During  the  first  week  of  March,  1954,  Member  Denny 
told  a  member  of  the  Congress  of  the  United  States  when 
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questioned  with  respect  to  the  pending  North  American 
enforcement  case  that: 

“[T]he  primary  question  concerning  the  North  Amer¬ 
ican  matter  is  one  of  safety.”  Tr.  6775. 

During  the  last  week  of  March,  1954,  Member  Denny 
advised  a  person  making  inquiry  about  the  North  Ameri¬ 
can  enforcement  case: 

“You  don’t  even  have  to  go  outside  the  cockpit  of 
a  North  American  plane  to  find  hundreds  of  safety 
violations.”  Tr.  6775. 

Thereafter,  in  a  meeting  of  the  Civil  Aeronautics  Board 
at  which  there  was  being  discussed  and  considered  a  mat¬ 
ter  involving  petitioners  in  this  enforcement  proceeding, 
Member  Denny  stated  in  the  presence  of  the  other  Board 
members  and  several  members  of  the  Board’s  staff: 

“You  don’t  have  to  get  outside  of  the  cockpit  of  a 
North  American  plane  to  find  a  hundred  safety  viola¬ 
tions.”  Tr.  6775-6776. 

A  member  of  respondent  thereupon  stated  that  the  North 
American  operation  was  safe,  that  it  complied  with  all 
applicable  safety  requirements  and  that  this  was  gen¬ 
erally  known  to  be  true.  The  member  left  the  Board 
meeting,  secured  a  copy  of  the  letter  from  the  Civil 
Aeronautics  Administration  referred  to  above,  returned 
to  the  Board  meeting  and  showed  or  read  it  to  Member 
Denny.  Tr.  6776. 

During  March,  1954,  Member  Denny  stated  that  when 
North  American  carriers  had  started  operating  they  were 
veteran  owned  and  that  the  Board  had  to  help  them.  He 
stated  further: 

“Although  veterans  were  originally  the  ones  who 
started  these  operations,  gangsters  have  taken  over 
the  operations  and  thev  have  to  be  put  out  of  busi¬ 
ness.”  Tr.  6776. 
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During  May,  1955,  a  question  raised  in  this  proceeding 
before  respondent  was  being  discussed  and  considered  in 
a  Board  meeting,  at  which  Member  Denny  stated  that 
Petitioners  were: 

“.  .  .  crooks  and  characters.”  Tr.  6777. 

On  or  about  June  16,  1955,  referring  to  counsel  for 
petitioner,  Member  Denny  stated: 

“I  know  Hardy  Maclay.  He  is  a  fine  lawyer  and  it 
is  too  bad  that  he  is  on  the  wrong  side.”  Tr.  6777. 

The  affidavit  establishes  that  all  of  the  statements  made 
by  Denny  and  derogatory  to  petitioners  were  in  fact 
wholly  and  entirely  false. 

Petitioners,  in  their  motion  to  disqualify  alleged,  inter 
alia: 

“On  the  basis  of  the  affidavit  attached  hereto,  and 
of  facts  and  information  known  to  the  Board,  Har- 
mar  Denny  is  biased  and  prejudiced  against  these 
Respondents  [Petitioners]  and  is  not  judicially  com¬ 
petent,  capable  or  qualified  to  discuss  as  a  Board 
Member,  or  to  consider  or  decide  any  question  or 
issue  presented  for  Board  decision  in  this  proceed¬ 
ing.”  Tr.  6771. 

Respondent  has  held  that  it  has  authority  to  act  on 
motions  to  disqualify  one  of  its  members  and  that  such 
authority  is  essential  in  order  to  insure  to  all  litigants 
the  impartiality  to  which  they  are  entitled.  Colonial 
Airlines,  Inc.,  Motions,  9  C.A.B.  273,  276  (1948).  Peti¬ 
tioners  were  entitled  to  have  all  members  of  respondent 
impartial,  unbiased  and  capable  of  giving  petitioners  fair 
and  unprejudiced  consideration.  As  was  stated  in  Berk¬ 
shire  Employees’  Association  v.  National  Labor  Relations 
Board,  121  F.  2d  235,  239  (3d  Cir.  1941)  : 

“Litigants  are  entitled  to  an  impartial  tribunal 
whether  it  consists  of  one  man  or  twenty  and  there 
is  no  way  which  we  know  of  whereby  the  influence 
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of  one  upon  the  others  can  be  quantatively  meas¬ 
ured.” 

As  was  stated  in  Colonial  Airlines ,  Inc.,  Motions,  supra 
at  279,  the  question  presented  to  respondents  on  peti¬ 
tioners7  motion  was  whether  the  affidavit  alleged  facts: 

.  .  from  which  a  sane  and  reasonable  mind  might 
fairly  infer  personal  bias  or  prejudice  on  the  part 
of  the  judge.” 

As  stated  by  the  Supreme  Court  in  Berger  v.  United 
States,  255  U.S.  22,  33-34,  41  S.  Ct.  230,  233  (1921),  and 
referred  to  by  respondent  in  its  opinion  in  the  Colonial 
Case,  supra,  the  facts  set  forth  in  the  affidavit: 

.  .  must  give  fair  support  to  the  charge  of  a 
bent  of  mind  that  may  prevent  or  impede  impartial¬ 
ity  of  judgment.” 

See  also  Hurd  v.  Letts,  80  U.S.  App.  D.C.  233,  152  F.  2d 
121  (U.S.  App.  D.C.  1945). 

The  affidavit  filed  by  petitioners  more  than  satisfies  any 
possible  test.  No  allegation  has  been  denied  or  ques¬ 
tioned;  not  even  such  statements  as  were  alleged  to  have 
been  made  in  the  presence  of  all  other  Board  members, 
as  well  as  in  the  presence  of  members  of  respondent’s 
staff.  The  charge  that  an  air  transport  operation  is  un¬ 
safe  is  probably  the  most  damaging  that  can  be  made. 
Safety  in  air  transportation  is  the  single,  most  essential 
characteristic  of  any  such  operation.  Such  a  charge  being 
made  without  any  foundation  whatsoever,  and  in  fact 
contrary  to  facts  known  by  the  person  making  such  a 
charge,  especially  when  such  a  statement  is  made  to  per¬ 
sons,  “inquiring  about  the  North  American  enforcement 
case,”  must  lead  inevitably  to  the  conclusion  that  there 
exists  bias,  prejudice  and  clear  inability  fairly  and  judi¬ 
ciously  to  consider  the  North  American  matter.  To  con¬ 
tinue  to  make  such  statements  repeatedly  after  being 
specifically  advised  of  the  actual  facts,  both  orally  and 
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by  means  of  a  letter  from  the  government  agency  in¬ 
volved,  and  after  specifically  stating  that  he,  Member 
Denny,  knew  that  there  was  no  question  of  safety  in¬ 
volved;  that  he  knew  that  North  American  had  an  excel¬ 
lent  safety  record,  can  only  lend  further  support  to  the 
inevitable  conclusion  referred  to  above. 

To  state  in  a  meeting  of  the  Civil  Aeronautics  Board 
in  which  there  is  being  considered  and  discussed  a  ques¬ 
tion  concerning  these  petitioners,  that  these  petitioners 
are  “crooks  and  characters,”  only  lends  additional  sup¬ 
port  to  the  fact  that  Member  Denny  cannot  impartially 
consider  any  matter  pertaining  to  these  petitioners.  The 
same  is  true  with  respect  to  Member  Denny’s  further 
statement  that  petitioners  have  been  taken  over  by  gang¬ 
sters  and  that  “they  have  to  be  put  out  of  business.” 
His  reference  to  petitioner’s  counsel  being  on  the  “wrong 
side”  constitutes  additional  support  for  petitioner’s  posi¬ 
tion. 

Respondent  was  legally  bound  either  to  grant  the  mo¬ 
tion  to  disqualify  or  at  the  very  least  to  direct  that  a 
hearing  be  held  with  the  right  to  call  Board  employees 
as  witnesses  as  was  requested  by  petitioners.  Tr.  6770- 
6778. 

Respondent’s  failure  to  adopt  either  of  these  alterna¬ 
tives  renders  its  decision  void  or  voidable.  Narraganset 
Racing  Association  v.  Kieman,  59  R.I.  90,  494  Atl.  692 
(1937).  Impartiality  of  every  member  of  respondent  was 
particularly  important  in  this  proceeding,  in  view,  not 
only  of  the  fact  that  the  vote  in  this  case  was  four  to 
one,  but  also  in  view  of  the  fact  that  various  proposals 
for  settlement  were  decided  against  petitioners  by  vote 
of  three  to  two,  Member  Denny  opposing  every  settle¬ 
ment  proposal.12 

12  Respondent  attached  to  its  Opinion,  copies  of  certain  of  its 
letters  rejecting  petitioners'  settlement  proposals,  Tr.  6821-6834, 
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Impartiality,  the  ability  to  hear  and  decide  objectively 
and  to  dispense  even  handed  and  unemotional  justice 
might  well  have  been  more  difficult  to  achieve  in  this 
proceeding  than  in  any  ever  heard  or  decided  by  respond¬ 
ent.  Questions  concerning  “right  of  entry”  of  new  op¬ 
erators  into  the  air  transport  industry;13  “air  coach”  op¬ 
erations;  violations  of  restrictive  regulations  which  pro¬ 
tect  “grandfather”  carriers  from  independent  carrier 
competition 14  are  and  have  long  been  the  subject  of  bitter 
controversy.  In  its  opinion  in  the  Transcontinental 
Coach-Type  Service  Case ,  14  C.A.B.  720  (1951)  in  -which 
one  of  petitioner  carriers  was  an  applicant  for  a  coach 
certificate,  respondent  specifically  referred  to  the  already 
volatile  character  of  the  situation  and  to  respondent’s 
“statutory  duty”  to  decide  the  issues  “judicially”: 

“The  fact  that  this  case  comes  to  us  at  a  time 
when  the  air  is  charged  with  controversial  bitterness, 
widely  circulated  propaganda  and  misinformation 
touching  the  broader  issues  of  low-fare  transporta¬ 
tion  may  add  difficulties  to  the  task,  but  it  does  not 
relieve  the  Board  of  its  statutory  duty  to  decide  judi¬ 
cially  the  important  factual  issues  presented  and,  in 
such  decision  to  adhere  firmly  to  the  mandate  of  the 
Congress  to  foster  the  development  of  an  econom¬ 
ically  sound  national  system  of  air  transportation.” 

Petitioners  originated  and  developed  “air  coach”,  Tr. 
2239-2240,  2242-2243,  and  have  always  been  identified  with 


6843,  but  did  not  attach  copies  of  petitioners'  settlement  proposals 
which  were  rejected.  These  appear  in  the  record  at  the  follow¬ 
ing  pages:  Tr.  527-552,  867-882,  884,  887-892,  6592-6613,  6629- 
6630,  6636-6637,  6758,  6761-6763. 

13  North  American  Airlines  V.  CAB,  No.  12,942  (U.S.  App. 
D.C.  1955). 

14  See  Report  on  Role  of  Irregular  Airlines  in  United  States  Air 
Transportation  Industry  by  the  Select  Committee  on  Small  Busi¬ 
ness,  Sen.  Rep.  No.  540,  82d  Cong.,  1st  Sess.  (1951);  and  Future 
of  Irregular  Airlines,  Report  of  the  Select  Committee  on  Small 
Business,  Sen.  Rep.  No.  822,  83d  Cong.,  1st  Sess.  (1953). 
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this  and  related  controversial  issues  in  air  transportation. 
Tr.  6,  5713-5726.  In  the  very  first  sentence  of  its  opin¬ 
ion  in  this  case,  Tr.  6786,  respondent  clearly  refers  to 
this  situation  when  it  states: 

“In  this  compliance  proceeding  .  .  .  the  Board  is 
confronted  with  the  question  whether  it  shall  call  a 
halt  to  the  operations  of  the  so-called  ‘North  Ameri¬ 
can  Combine’.  .  .  .” 

The  filing  of  petitioners  motion  to  disqualify  Member 
Denny  was  timely  filed.  There  is  no  rule  of  practice  gov¬ 
erning  the  filing  of  such  motions.  In  administrative 
proceedings  such  as  the  enforcement  case  against  these 
petitioners,  hearings  are  held  before  an  examiner  and 
not  before  respondent.  There  would  appear  therefore, 
to  be  no  reason  for  applying  the  rule  generally  applied 
in  a  matter  before  a  trial  court  under  which  such  motions 
must  be  filed  prior  to  commencement  of  trial.  The  filing 
of  such  a  motion  which  attacks  the  judicial  competence 
of  an  officer  of  the  United  States  Government  is  a  step 
which  a  party  litigant  and  its  counsel  would  always  con¬ 
sider  with  the  utmost  seriousness  prior  to  deciding  in 
its  favor.  Up  to  almost  the  last  minute,  there  is  always 
the  hope  that  developments  may  occur  which  will  make 
the  filing  of  such  a  motion  unnecessary.  In  addition, 
the  matter  relied  on  in  support  of  such  a  motion  is  gen¬ 
erally  cumulative  in  nature  in  the  sense  that  a  single 
instance  of  a  statement  indicating  possible  bias  may  be 
inadequate  to  support  the  motion;  two  such  statements 
or  other  incidents  may  be  inadequate:  even  three  or  four 
or  more  may  be  inadequate.  With  each  additional  mat¬ 
ter,  however,  the  total  impact  has  a  tendency  to  increase 
in  geometric  proportion.  The  tendency,  in  view  of  this 
characteristic  of  such  motions  and  of  the  fact  that  the 
filing  of  such  a  motion,  whether  granted  or  denied,  might 
be  considered  to  have  a  practical  effect  more  damaging 
than  might  result  from  a  decision  not  to  file  it  regardless 
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of  belief  in  its  merit,  is  to  wait  as  long  as  possible  and 
at  the  same  time  have  such  motion  and  affidavit  on  file 
prior  to  action  by  respondent  on  the  matter  involved. 
Litigants  are  not  advised  of  occurrences  taking  place 
within  an  administrative  agency.  They  cannot  be  pre¬ 
sumed  to  know  the  precise  status  of  internal  matters 
such  as  the  questions  which  arise  and  the  decisions  which 
are  made  in  agency  meetings  closed  to  the  public.  The 
filing  of  such  a  motion  and  affidavit,  so  long  as  it  occurs 
at  any  time  prior  to  actual  issuance  of  an  agency  deci¬ 
sion,  has  no  adverse  effect  on  the  agency  or  anyone  else. 
If  at  that  time  the  agency  has  in  fact  reached  its  decision 
as  yet  unpublished  it  need  only  consider  the  affidavit  and 
reconvene  without  the  challenged  member  in  the  event  the 
motion  is  granted. 

In  this  particular  matter,  on  the  basis  of  the  affidavit 
filed,  it  can  reasonably  be  assumed  that  other  members 
of  respondent  have  long  been  fully  aware  of  Member 
Denny’s  attitude  of  mind  toward  petitioners.  In  these 
circumstances,  respondent,  whose  duty  it  is  as  a  quasi¬ 
judicial  government  agency  to  see  that  all  litigants  before 
it  receive  fair  and  impartial  treatment,  should  not  be 
permitted  to  raise  the  objection  of  late  filing.  Instead, 
the  circumstances  at  least  raise  the  question  whether 
there  is  not  a  duty  on  the  part  of  such  an  agency  to 
raise  such  a  matter  on  its  own  motion.  Petitoners  were 
entitled  to  a  fair  and  impartial  consideration  by  respond¬ 
ent,  and  it  was  respondent’s  duty  to  see  that  they  got  it. 
Had  information  of  Member  Denny’s  attitude  toward 
petitioners  been  well  known  to  all  other  Board  members, 
as  it  may  be  assumed  to  have  been  in  this  case,  and  had 
no  part  of  such  information  ever  come  to  petitioner’s 
attention,  could  respondent  properly  proceed  to  consider 
and  decide  matters  in  which  petitioners  are  parties  with¬ 
out  questioning  the  propriety  of  participation  of  Member 
Denny?  In  any  event,  the  motion  was  in  fact  timely  filed, 
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and  under  the  circumstances  respondent  should  not  be 
permitted  to  raise  the  objection  of  timeliness. 

II.  It  cannot  be  found  on  the  basis  of  the  Record  in  this 
proceeding  that  petitioners  have  violated  Section  408 
of  the  Act. 

A.  Respondent  has  not  made  sufficient  findings  in  sup¬ 
port  of  its  conclusion  that  petitioners  have  violated 
Section  408(a)(1)  of  the  Act. 

In  pertinent  part,  this  section  provides: 

“(a)  It  shall  be  unlawful  unless  approved  by  order 
of  the  Authority  [Board]  as  provided  in  this  sec¬ 
tion — 

“(1)  .  .  .  for  any  air  carrier  and  .  .  .  any  person 
engaged  in  any  other  phase  of  aeronautics,  to  con¬ 
solidate  or  merge  their  properties,  or  any  part  there¬ 
of,  into  one  person  for  the  ownership,  management, 
or  -operation  of  the  properties  theretofore  in  sep¬ 
arate  ownerships.  .  .  .” 

Respondent  has  found  that  all  of  the  petitioners  have 
consolidated  and  merged  their  properties  into  one  person 
for  the  ownership,  management,  or  operation  of  proper¬ 
ties  theretofore  held  in  separate  ownership,  thereby  vio¬ 
lating  the  above  section.  Tr.  6806. 

At  page  6  of  its  Opinion,  Tr.  6791,  respondent  makes 
the  statement: 

.  .  the  North  American  Combine,  as  demonstrated 
by  the  facts  of  record,  constitutes  a  single,  integrated 
air  carrier  operated  as  a  partnership  or  joint  ven¬ 
ture.  .  .  .”  Tr.  7691. 

At  page  8  of  its  Opinion,  Tr.  6793,  respondent  states: 

“We  believe  it  is  more  in  accord  with  the  facts  to 
look  upon  the  Combine  as  a  single,  integrated  car¬ 
rier  which  sells  and  provides  air  transportation.” 
Tr.  6793. 
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At  page  16  of  its  Opinion,  Tr.  6801,  respondent  makes 
the  finding  referred  to  in  the  following  words: 

“We  have  already  found  that  the  respondents,  in  es¬ 
tablishing  and  operating  the  North  American  Com¬ 
bine,  gave  rise  to  a  single,  integrated  air  carrier 
operated  as  a  partnership  or  joint  venture.  To  this 
extent ,  the  respondents  consolidated  or  merged  their 
properties  ‘into  one  person  for  the  ownership ,  man¬ 
agement ,  or  operation  of  the  properties  theretofore 
in  separate  ownership Since  the  respondent  car¬ 
riers  participated  in  such  merger  or  consolidation, 
they  as  well  as  the  individual  respondents,  violated 
section  408(a)(1)  of  the  Act  and  we  so  find.”  (Em¬ 
phasis  supplied).  Tr.  6801. 

Although  respondent’s  finding  that  petitioners  consti¬ 
tute  a  “single,  integrated  air  carrier  operating  as  a  part¬ 
nership  or  joint  venture”  constitutes  the  sole  support 
for  its  conclusion  above  quoted,  that  petitioners  “merged 
their  properties  .  .  .  etc.”  in  violation  of  Section  408  (a) 

(1)  of  the  Act,  supra.™  there  are  included  in  respondent’s 
Opinion,  no  findings  subsidiary  to,  or  which  purport  to 
support  respondent’s  ultimate  finding  above  quoted  from 
page  16  of  its  Opinion.  Tr.  6801.  j 

The  Examiner’s  findings  and  conclusions,  except  as  j 
modified  by  respondent  in  its  Opinion,  were  adopted  by  j 
respondent.  Tr.  6789.  The  Examiner  made  no  finding  ! 
whatsoever  to  the  effect  that  petitioners  were  a  single,  j 
integrated  air  carrier  operating  as  a  partnership  or  joint  I 
venture;  nor  did  the  Examiner  consider,  discuss,  or  make  j 
any  finding  to  the  effect  that  petitioners  “consolidated  j 
and  merged  their  properties  into  one  person  for  the  ! 

i 

— — — 

15  Tr.  6801.  This  finding  also  constitutes  the  sole  support  for  j 
other  basic  conclusions  reached  by  respondent;  for  example,  its  ! 
conclusion  that  petitioners,  including  the  individual  petitioners,  ; 
are  engaged  directly  in  air  transportation,  Tr.  6793;  its  conclu-  ! 
sion  that  petitioner’s  operations  would  have  been  illegal  even  j 
though  the  regulations  challenged  by  petitioners  had  never  been 
adopted.  Tr.  6790-6791. 
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ownership,  management,  or  operation  of  properties  there¬ 
tofore  held  in  separate  ownerships.”  Respondent  has 
thus  merely  stated  in  its  Opinion  that  petitioners  are  a 
single  integrated  carrier,  operating  as  a  partnership  .or 
joint  venture,  and  that  “to  this  extent”  the  respondents 
consolidated  or  merged  their  properties  into  one  person 
for  the  ownership,  management,  or  operation  of  the  prop¬ 
erties,  theretofore  in  separate  ownership.  Tr.  6801. 

Respondent’s  conclusion  that  petitioners  have  violated 
Section  408(a)(1)  of  the  Act,  supra ,  is  thus  invalid,  being 
entirely  unsupported  by  any  subsidiary  findings  of  fact 
or  law. 

B.  It  cannot  be  ascertained  on  the  basis  of  this  record , 
what  evidence  may  have  been  relied  on  by  respond¬ 
ents  in  support  of  its  finding  that  petitioners  have 
violated  Section  408(a)(1)  of  the  Act. 

As  above  disclosed,  respondent’s  conclusion  that  peti¬ 
tioners  merged  or  consolidated  their  properties  in  viola¬ 
tion  of  Section  408(a)(1)  of  the  Act,  supra ,  is  predicated 
solely  on  its  conclusion  that  petitioners  are  a  single  in¬ 
tegrated  air  carrier  operating  as  a  partnership  or  joint 
venture.  Respondent’s  sole  reference  to  the  evidence  pur¬ 
portedly  relied  on  by  respondent  in  support  of  its  con¬ 
clusion  that  petitioners  are  a  single  integrated  air  car¬ 
rier  operated  as  a  partnership  or  joint  venture,  appears 
on  page  6  of  respondent’s  Opinion: 

.  .  the  North  American  Combine,  as  demonstrated 
by  the  facts  of  record ,  constitutes  a  single,  integrated 
air  carrier  operated  as  a  partnership  or  joint  ven¬ 
ture.  .  .  .”  (Emphasis  supplied).  Tr.  6791. 

Based  entirely  on  the  above  finding,  is  respondent’s 
further  finding,  which  is  essential  to  show  any  violation 
of  Section  408(a)(1)  of  the  Act,  supra:  that  petitioners 
“to  this  extent”  merged  or  consolidated  their  properties 
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into  one  person  for  the  ownership,  management  or  oper¬ 
ation  of  the  properties  theretofore  in  separate  owner¬ 
ships.  Tr.  6801.  (See  supra  at  pp.  18-20). 

Respondent’s  sole  reference  therefore,  to  any  evidence 
in  support  of  the  latter  finding,  is  the  “facts  of  record” 
referred  to  in  the  above  quoted  finding. 

Nor  is  respondent’s  position  aided  by  reference  to  the 
initial  decision  of  its  Examiner.  Reference  to  that  de¬ 
cision  discloses  that  the  Examiner  was  under  the  mis¬ 
apprehension  that  Section  408(a)(1)  .of  the  Act,  supra, 
and  Section  408(a)(5)  of  the  Act,  supra,  contained  sub¬ 
stantially  identical  provisions.  The  latter  section  in  fact, 
prohibits  the  acquisition  of  control  of  an  air  carrier  by 
a  person  engaged  in  a  phase  of  aeronautics,  while  the 
former,  is  concerned  with  the  merger  or  consolidation 
into  a  single  ownership  of  properties  previously  in  sep¬ 
arate  ownership.  Section  408(a)(1)  of  the  Act,  supra, 
does  not  mention  and  is  in  no  wav  concerned  -with  the 
question  of  control. 

Apparently  wholly  unfamiliar  with  Section  408(a)(1) 
of  the  Act,  supra,  the  Examiner,  at  page  86  of  his  De¬ 
cision  states: 

.  .  it  has  previously  been  found  that  they  [the 
individual  petitioners]  have,  illegally  acquired  con¬ 
trol  of  the  respondent  air  carriers  in  violation  of 
subsections  408(a)(1)  and  408(a)(5)  of  the  Act.” 
Tr.  6530. 

At  page  101  of  his  Decision,  in  discussing  respondent’s 
regulations  relative  to  the  question  of  alleged  violation 
of  Section  408  of  the  Act,  supra,  the  Examiner  states: 

“It  should  be  particularly  noted  that  there  is  an 
absence  of  anything  in  the  June  1947  Regulation 
which  exempted  the  acquisition  of  control  of  an  ir¬ 
regular  carrier  or  carriers  by  ‘any  person  engaged 
in  any  other  phase  of  aeronautics’  as  contemplated 
in  subsections  408(a)(1)  and  408(a)(5)  of  the  Act . 
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As  noted  earlier,  the  only  allegations  in  the  com¬ 
plaint  relate  to  the  latter  two  sections  and  charge  that 
these  sections  have  been  violated  by  the  individual 
respondents  Weiss,  Fischgrund,  Lewin  and  Hart,  and 
respondent  North  American  Aircoach  System,  Inc., 
through  the  illegal  acquisition  of  control  of  respond¬ 
ent  air  carriers.  It  has  been  earlier  found  that  the 
said  violations  have  occurred  in  the  manner  alleged 
in  the  complaint.”  (Emphasis  supplied).  Tr.  6545. 

So  far  as  can  be  determined  from  a  searching  examina¬ 
tion  of  the  Examiners  Decision,  it  can  only  be  concluded 
that  he  had  not  read  Section  408(a)(1)  of  the  Act,  supra , 
did  not  know  what  it  provided,  could  not  have  made  any 
finding  that  it  had  been  violated,  and  could  not  have 
reached  any  determination  as  to  what  evidence  might 
show  a  violation  of  it.  He,  in  fact,  considered  solely 
the  question  of  control  covered  by  Section  40S(a)(5)  of 
the  Act,  supra ,  not  the  question  involved  in  Section  408 
(a)(1)  of  the  Act,  supra. 

In  its  Opinion,  respondent  states: 

.  .  the  Examiner  found  that  the  individual  re¬ 
spondents  knowingly  and  wdllfullv  violated  Sections 
408(a)(1)  and  408(a)(5).”  Tr.  6799. 

Respondent  is  simply  mistaken.  The  Examiner  actually 
found  only  a  violation  of  Section  40S(a)(5)  of  the  Act, 
supra ,  and  none  of  Section  408(a)(1)  of  the  Act,  supra , 
even  though  he  mentioned  the  latter  section  along  with 
the  former.  There  is,  thus,  on  the  basis  of  this  record, 
no  way  of  determining  what  evidence  might  have  been 
relied  on  by  respondent  or  by  its  Examiner,  in  reaching 
the  unsupported  conclusion  that  petitioners: 

.  .  constitute  a  single,  integrated  air  carrier  oper¬ 
ated  as  a  partnership  or  joint  venture.  .  .  Tr. 
6791. 

Similarly,  there  is  nothing  in  this  record  from  wdiich 
it  can  be  determined  wdiat  evidence,  if  any,  may  have  been 
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in  respondent’s  mind  in  reaching  its  further  conclusion, 
an  essential  finding  under  Section  408(a)(1)  of  the  Act, 
supra ,  that: 

.  .  to  this  extent,  the  respondents  consolidated  or 
merged  their  properties  ‘into  one  person  for  the 
ownership,  management,  or  operation  of  the  prop¬ 
erties  theretofore  in  separate  ownerships.’  ”  Tr. 
6801. 

In  this  situation,  in  order  to  sustain  respondent’s  bare 
conclusion  that  petitioners  have  violated  Section  408(a) 
(1)  of  the  Act,  supra,  this  Court,  on  the  basis  of  an 
examination  of  the  entire  record,  would  have  to  make 
initial  findings  of  fact,  a  function  which  this  Court  can¬ 
not  properly  perform. 

C.  The  entire  record  does  not  contain  substantial  evi¬ 
dence  which  would  support  respondent’s  finding  that 
petitioners  have  violated  Section  408(a)(1)  of  the  Act. 

As  respondent’s  Opinion  and  its  Examiner’s  Decision 
clearly  disclose,  it  is  impossible  to  ascertain  what  evi¬ 
dence,  if  any,  was  in  fact  relied  on  by  respondent  in 
support  of  its  conclusion  that  Section  408(a)(1)  of  the 
Act,  supra ,  was  violated.  Reference  to  the  Examiner’s 
Decision  would  indicate,  however,  that  to  the  extent  to 
which  the  Examiner  referred  to  that  section  at  all,  he 
was  of  the  belief  that  “control”  which  would  constitute 
a  violation  of  Section  408(a)(5)  of  the  Act,  supra,  would 
also  constitute  a  violation  of  Section  408(a)(1)  of  the 
Act,  supra.16 

It  is  clear  of  course,  that  evidence  of  control  does  not 
constitute  evidence  of  the  merger  or  consolidation  into 
single  ownership  of  properties  previously  in  separate 
ownership  under  Section  408(a)(1)  of  the  Act,  supra. 
Section  40S (a)(1)  of  the  Act,  supra ,  is  almost  identical 

10  See  statement  at  pp.  86  and  101  of  Examiner's  Decision  which 
are  quoted  supra  at  pp.  21-22.  Tr.  6531-6545. 
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to  Section  5(2)  (i)  of  the  Interstate  Commerce  Act,  54 
Stat.  905,  49  U.S.C.  §  5(2)  (a)  (i).  See  Supp.  p.  5.  In 
Neiv  York  Central  Securities  Corp.  v.  United  States ,  287 
U.S.  12,  53  S.  Ct.  45(1932),  in  which  it  was  held  that 
“control”  of  a  railroad  acquired  by  stock  purchase  or 
lease  was  not  a  “consolidation”  under  that  section,  the 
Court  said  of  “consolidation”  in  that  Statute: 

“Its  use  is  in  the  restricted  sense  of  the  formation 
of  a  ‘single  system  for  ownership’  as  well  as  for 
‘operation.’  This  distinction  between  control  where 
separate  ownership  continues,  and  consolidation  where 
a  single  ownership  is  created,  is  a  familiar  one  in 
the  law.”  287  U.S.  at  23. 

Respondent’s  rather  strained  and  tenuous  argument 
appearing  at  pages  14-16  of  its  Opinion  and  its  conclu¬ 
sion  that  there  is  significance  to  certain  minor  differences 
between  Section  408(a)(1)  of  the  Act,  supra ,  and  Section 
5(2)  (a)  (i)  of  the  Interstate  Commerce  Act,  supra ,  is 
insupportable.  Tr.  6799-6801. 

The  words  “merger”  and  “consolidation”  have  an 
accepted  and  well-understood  meaning  when  used  in 
statutes  of  this  type.  In  Roijal  Palm  Soap  Co.  v.  Sea¬ 
board  Air  Lines  Ry.,  296  Fed.  448  (5th  Cir.  1924),  this 
meaning  is  set  forth: 

“There  is  a  distinct  difference  between  a  consoli¬ 
dation  and  a  merger  of  two  railroad  companies.  In 
a  consolidation,  both  [companies]  go  out  of  existence 
as  separate  corporations,  and  a  new  corporation  is 
created  which  takes  their  place  and  property;  while 
in  the  case  of  a  merger,  one  loses  its  identity  by 
absorption  in  the  other,  which  remains  in  existence 
and  succeeds  to  its  property,  and  issues  its  own  stock 
to  the  stockholders  of  the  merged  company.”  296 
Fed.  at  450. 

It  must  be  assumed  that  Congress  intended  to  use  the 
words  “merger”  and  “consolidation”  in  their  ordinary 
and  accepted  meanings,  when  they  are  not  defined  differ- 
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ently  for  the  purposes  of  a  particular  Act.  Pinellas  Ice 
&  Cold  Storage  Co.  v.  Commissioner  of  Internal  Revenue , 
287  U.S.  462,  53  S.  Ct.  257  (1933).  There  is,  of  course, 
no  other  definition  in  the  Civil  Aeronautics  Act.  Proof 
of  control  could  in  no  event  constitute  proof  of  merger 
or  consolidation  of  properties  into  a  single  ownership. 

D.  Respondent7 s  conclusion  that  the  individual  petitioners 
acquired  controi  of  the  carrier  petitioners  in  violation 
of  Section  40S(a)(5)  of  the  Act  is  erroneous . 

Respondent’s  finding  thet  the  individual  petitioners 
had  acquired  control  of  petitioner  carriers  in  violation 
of  Section  408(a)(5)  of  the  Act,  supra ,  must  depend  upon 
the  validity  of  the  supporting  finding  that  the  individual 
petitioners  are  engaged  in  a  “phase  of  aeronautics.”  The 
finding,  as  stated  in  respondent’s  Opinion,  that  the  indi¬ 
vidual  petitioners  are  so  engaged,  is  based  on  the  ad¬ 
mitted  facts  that  individual  petitioners  own  and  lease 
aircraft  and  that  individual  petitioners  are  owners  of  all 
of  the  stock  in  North  American  Aircoach  System,  Inc., 
which  acts  as  an  agent  for  the  sale  of  air  transportation. 
Tr.  6512. 

“ Aeronautics”  is  defined  in  Section  1(1)  of  the  Act, 
52  Stat.  977,  as  amended,  49  U.S.C.  §401,  as  the  “  science 
and  art  of  flight.”  It  is  submitted  that  the  activities  of 
an  agent  who  engages  in  the  sale  of  tickets  do  not  fall 
within  the  definition  of  “science  and  art  of  flight.”  Simi¬ 
larly,  one  who  leases  aircraft,  is  not  engaged  in  any 
phase  of  the  “science”  or  “art”  of  flight.  One  who  leases 
aircraft,  merely  receives  rentals  in  return  for  the  use  of 
the  equipment  by  his  lessees.  Section  408  of  the  Act, 
supra ,  insofar  as  it  refers  to  persons  engaged  in  a  4  ‘ phase 
of  aeronautics”  was  directed  at  manufacturers  of  air¬ 
craft,  engines  and  possibly  of  other  flight  equipment.17 


17  Sen.  Doc.  No.  15,  74th  Cong.,  1st  Sess.  69  (1935) ;  H.R.  Rep. 
No.  911,  75th  Cong.,  1st  Sess.  18  (1937) ;  Hearings  before  Senate 
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Such  manufacturers  are  clearly  engaged  in  a  phase  of 
the  “ science  and  art  of  flight.”  Persons  who  neither  fly 
equipment  nor  manufacture  it,  were  not  in  contemplation 
when  the  Act  was  passed  and  do  not  fall  within  the  statu¬ 
tory  definition.18  Section  40S(c)  of  the  Act,  52  Stat.  1001, 
49  U.S.C.  §  1001(c)  (See  Supp.  p.  3),  appears  to  sup¬ 
port  petitioner’s  position  that  neither  ticket  agencies  nor 
other  operations  related  to  air  transportation  but  not 
constituting  a  phase  of  the  “art”  or  “science”  of  flight 
were  intended  to  be  included  in  the  phrase  “phase  of 
aeronautics.” 

In  addition,  it  is  pointed  out  that  the  individual  peti¬ 
tioners  cannot  be  found  to  be  engaged  in  the  business 
of  selling  tickets  simply  because  they  own  stock  in  the 
corporation  which  sells  such  tickets. 

III.  Violation  of  Section  408  (a)  of  the  Act  cannot  be 
relied  on  in  support  of  respondent's  order  revoking 
petitioner  carriers  operating  authority  and  directing 
them  to  cease  operating. 

A.  Under  Section  408(e)  of  the  Act ,  respondent  cannot 
revoke  operating  authority  for  violations  of  Section 
408 {a)  of  the  Act . 

Section  408(e)  of  the  Act.  52  Stat.  1001,  49  U.S.C. 
§  488(e)  (See  Supp.  p.  3),  empowers  respondent,  in  the 
event  it  shall  determine  after  notice  and  hearing,  that 
any  person  is  violating  any  provision  of  Section  401(a) 
of  the  Act,  supra ,  to: 


Subcommittee  of  Committee  on  Interstate  and  Foreign  Commerce 
on  S.2  and  S.1760 ,  75th  Cong.,  1st  Sess.  118,  126,  143,  152-153, 
354,  623  (1937);  Hearings  before  Subcommittee  of  Senate  Com¬ 
mittee  on  Interstate  Commerce  on  S.3027,  74th  Cong.,  1st  Sess. 
96,  110,  120  (1935) ;  Hearings  before  House  of  Representatives 
Committee  on  Interstate  Commerce  on  H.R.  523U  and  H.R.  lf652t 
75th  Cong.,  1st  Sess.  121,  122,  123,  127,  (1937). 


18  Ibid. 
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.  .  take  such  action,  consistent  with  the  provisions 
of  this  Act,  as  may  be  necessary,  in  the  opinion  of 
the  Authority  [Board],  to  prevent  further  violation 
of  such  provision.” 

This  section  clearly  authorizes  only  such  action  by  re¬ 
spondent  as  is  necessary  to  bring  about  compliance  with 
Section  401(a)  of  the  Act,  supra.  It  does  not  authorize 
revocation.  Nor  can  respondent,  consistent  with  Section 
408(e)  of  the  Act,  supra,10  and  Section  205  of  the  Act,  52 
Stat.  9S4,  49  U.S.C.  §  425  (See  Supp.  p.  1),  adopt  a 
valid  regulation  under  which  operating  authority  could 
be  revoked  for  a  violation  of  Section  408(a)  of  the  Act, 
supra.20  Section  205  of  the  Act,  supra,  cannot  be  relied 
on  by  respondent,  because  that  section  authorizes  only 
such  regulations  as  are  “consistent”  with  the  provisions 
of  the  Act. 

Nor  can  respondent  contend  that  revocation  is  neces¬ 
sary  “to  prevent  further  violation”  of  the  Act.  Revoca¬ 
tion  is  a  punitive  measure.  In  Republic  Steel  Corp.  v. 
National  Labor  Relations  Board ,  311  U.S.  7,  61  S.  Ct.  77 
(1940),  where  the  Court  struck  down  a  Labor  Board 


10  Section  40S  (e)  of  the  Act.  52  Stat.  1001.  49  U.S.C.  §  488  (e), 
prescribes  the  power  and  authority  of  respondent  and  is  thus  a 
limitation  on  its  authority.  Respondent  could  not,  under  Section 
416  of  the  Act,  52  Stat.  1004,  U.S.C.  §  496  (See  Supp.  p.  4), 
“exempt’'  itself  from  any  such  limitation  on  its  own  authority 
by  a  regulation  exempting  carriers  from  the  provisions  of  Section 
408  of  the  Act,  52  Stat.  1001,  49  U.S.C.  §  488,  see  Section  292.1 
(c)  (1)  (x)  of  the  1947  Regulation,  Reg.  Ser.  No.  388.  12  Fed. 
Reg  3076,  3077  (1947).  See  Supp.  p.  12. 

20  Section  292.1  (c)  (5)  of  the  1947  Regulations,  Reg.  Ser.  No. 
388,  12  Fed.  Reg.  3076,  3080  (1947),  (See  Supp.  p.  15),  and  Sec¬ 
tion  291.20  of  the  1949  Regulations,  Reg.  Ser.  No.  ER-146,  14 
Fed.  Reg.  3546,  3549  (1949)  (See  Supp.  p.  19),  purporting  to 
authorize  revocation  of  operating  authority  for  knowing  and  wil¬ 
ful  violations  of  any  provision  of  the  Act  must  be  interpreted  to 
authorize  revocation  only  for  violations  for  which  the  Act  would 
permit  revocation.  Standard  Airlines  v.  CAB ,  85  U.S.  App.  D.C. 
29,  177  F.  2d  18  (U.S.  App.  D.C.  1949). 
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order  regarding  the  ultimate  disposition  to  be  made  of 
a  back  pay  award,  the  Court  stated  in  terms  particularly 
appropriate  here: 

“We  do  not  think  that  Congress  intended  to  vest  in 
the  Board  a  virtually  unlimited  discretion  to  devise 
punitive  measures,  and  thus  to  prescribe  penalties  or 
fines  which  the  Board  may  think  would  effectuate  the 
policies  of  the  Act.  We  have  said  that  ‘this  authority 
to  order  affirmative  action  does  not  go  so  far  as  to 
confer  a  punitive  jurisdiction  enabling  the  Board  to 
inflict  upon  the  employer  any  penalty  it  may  choose 
because  he  is  engaged  in  unfair  labor  practices,  even 
though  the  Board  be  of  the  opinion  that  the  policies 
of  the  Act  might  be  effectuated  by  such  an  order.’ 
We  have  said  that  the  power  to  command  affirmative 
action  is  remedial,  not  punitive.  Consolidated  Edi¬ 
son  Company  v.  National  Labor  Relations  Board,  305 
U.S.  197,  235,  236,  59  S.  Ct.  206,  219,  83  L.  Ed.  126. 
See,  also,  National  Labor  Relations  Board  v.  Penn¬ 
sylvania  Grevhound  Lines,  303  U.S.  261,  267,  268, 
58  S.  Ct.  571,  574,  575,  82  L.  Ed.  831,  115  A.  L.  R.  307. 
We  adhere  to  that  construction. 

“In  that  view,  it  is  not  enough  to  justify  the 
Board’s  requirements  to  say  that  they  would  have 
the  effect  of  deterring  persons  from  violating  the 
Act.  That  argument  proves  too  much,  for  if  such 
a  deterrent  effect  is  sufficient  to  sustain  an  order  of 
the  Board,  it  would  be  free  to  set  up  any  system  of 
penalties  which  it  would  deem  adequate  to  that  end.” 
311  U.S.  at  11-12. 

Similarly,  in  this  proceeding,  respondent  may  direct 
divestiture  for  a  violation  of  Section  408(a)  of  the  Act, 
supra.  It  may  not  revoke.  Dissenting  Opinion,  Tr.  6819. 

B.  Violations  of  Section  408(a)(5)  of  the  Act  by  the 
individual  petitioners  cannot  justify  revocation  of 
operating  authority  of  the  carrier  petitioners. 

As  stated  in  the  Examiner’s  Initial  Decision,  p.  68: 
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“It  is;  of  course,  apparent,  from  the  complaint  and 
the  evidence  introduced  in  support  thereof,  that  the 
alleged  violations  of  Subsection  408(a)(5)  are  di¬ 
rected  to  the  non-carrier  respondents,  to  wit,  Re¬ 
spondents  Weiss,  Fischgrund,  Lewin,  and  Hart.” 
Tr.  6512. 

By  its  very  nature,  i.  e.,  acquisition  of  control  of  car¬ 
riers  in  violation  of  Section  408(a)(5)  of  the  Act,  supra , 
could  only  be  charged  or  found  against  the  individual 
petitioners,  i.  e.}  those  alleged  to  have  acquired  control; 
and  respondent  in  its  opinion  has,  of  course,  found  only 
that  the  individual  petitioners  have  violated  this  section. 
Tr.  6807.  The  Examiner’s  finding  that  respondent  can 
revoke  petitioner  carriers’  operating  authority  for  a  vio¬ 
lation  of  Section  408  of  the  Act,  supra ,  by  the  individual 
petitioners  is  clearly  erroneous.  Tr.  6513,  6561.  It  is 
obvious  that  the  operating  authority  of  the  carriers  can¬ 
not  be  revoked  for  an  offiense  which  was  charged  against 
and  could  be  committed  only  by  the  individual  petitioners. 

C.  Violations  of  Section  408(a)  of  the  Act  cannot  he 
relied  on  in  support  of  revocation  of  petitioner  car - 
riersy  operating  authority  because  respondent  failed 
to  comply  with  the  requirements  of  Section  9(b)  of 
the  Administrative  Procedure  Act . 

Respondent  and  the  entire  air  transport  industry  has 
long  been  familiar  with  the  air  coach  operations  conducted 
by  petitioners  and  with  most  of  the  facts  alleged  in  the 
complaint,  particularly  matters  pertaining  to  alleged  vio¬ 
lations  of  Section  408  of  the  Act,  supra .  In  partial  sup¬ 
port  of  this  fact,  petitioners  attached  to  their  brief  filed 
with  respondent’s  Examiner,  a  copy  of  an  article  which 
appeared  in  the  August  18,  1952,  issue  of  Aviation  Week, 
believed  to  have  the  largest  circulation  of  any  aviation 
magazine.  A  copy  appears  in  the  Supplement  to  this 
brief  at  page  35.  This  article  was  based  upon  an  Appli¬ 
cation  for  Approval  of  Merger  Agreement  filed  by  peti- 
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tioners  with  respondent  on  August  5,  1952,  a  copy  of 
which  appears  in  the  Supplement  of  this  brief  at  page  37. 

In  the  complaint,  it  is  alleged  that  the  individual  peti¬ 
tioners  acquired  control  of  petitioner  carriers  through: 

.  .  nominees,  stock  ownership,  control  of  property, 
employees  and  equipment,  leasing  of  aircraft,  control 
of  traffic  solicitation  and  handling,  financial  manage¬ 
ment  and  control,  and  contractual  agreements  and 
arrangements  of  various  types  between  such  carriers 
and  the  other  respondent  corporations  and  partner¬ 
ships.”  Tr.  7. 

With  the  exception  of  alleged  control  by  stock  owner¬ 
ship,  the  application  sets  forth  substantially  all  of  the 
matter  alleged  in  support  of  violation  of  Section  408  of 
the  Act,  supra.  As  to  the  alleged  stock  ownership  of 
North  American  Airlines,  Inc.,  the  record  discloses  that 
the  evidence  of  such  control  introduced  by  respondent 
came  from  the  record  in  a  matrimonial  proceeding  in  a 
California  court  in  a  matter  entitled  Edythe  M.  Hart  v. 
Roscoe  R .  Hart.  Tr.  1850-1851,  2103-2114.  In  a  docu¬ 
ment  filed  in  this  enforcement  proceeding  before  respond¬ 
ent,  respondent’s  compliance  attorneys  state: 

“The  existence  and  substance  of  the  case  of  Edythe 
M.  Hart  v.  Roscoe  R.  Hart  was  knowm  to  the  staff 
of  the  Office  of  Compliance  in  July,  1951.  At  that 
time,  an  investigator  from  the  Office  examined  the 
Court  records  and  conferred  with  the  attorneys  for 
the  former  Edythe  M.  Hart.  In  addition,  the  As¬ 
sistant  Regional  Attorney  for  the  Civil  Aeronautics 
Administration  in  Los  Angeles  told  a  Compliance 
Attorney  that  he  had  known  the  content  of  the  Hart 
case  since  June,  1951,  and  that  he  had  read  the  trans¬ 
cript  of  testimony.”  Tr.  2967. 

The  Chief  of  the  Board’s  Office  of  Compliance  made  a 
similar  statement  in  a  Senate  committee  hearing.21  The 


21  Hearing  before  Committee  on  Interstate  and  Foreign  Com - 
merce  on  S.  2647,  83d  Cong.  2d  Sess.  1349  (July  22,  1954). 
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Chief  of  the  respondent’s  Compliance  Office  also  testified 
that  although  it  was  not  until  1953  that  respondent’s  staff 
was  loaned  a  transcript  of  testimony  in  the  Hart  case 
from  an  airline,  this  served  no  purpose  except  to  enable 
the  staff  to  save  a  little  time  in  advising  the  court  re¬ 
porter  where  he  would  find  certain  specific  questions  in 
his  notes.22 

In  addition  to  the  foregoing,  petitioners  filed  with  re¬ 
spondent  various  leases  and  agreements  prior  to  March 
13,  1953,  when  the  complaint  in  the  enforcement  proceed¬ 
ing  was  filed.  An  operating  agreement  between  Twen¬ 
tieth  Century  Airlines,  Inc.,  (North  American  Airlines) 
and  Trans  National  Airlines,  Inc.,  wras  filed  and  marked 
received  in  the  respondent’s  Office  of  Enforcement  on 
January  15,  1952.  Tr.  4822-4824.  Two  other  operating 
agreements  between  these  carriers  and  one  between  North 
American  Airlines,  Inc.,  and  Trans  American  Airways, 
Inc.,  ■were  received  by  respondent  on  July  11,  1952.  Tr. 
4825-4833.  Similar  agreements  between  North  Ameri¬ 
can  Airlines,  Inc.,  and  Hemisphere  Air  Transport  were 
also  filed  prior  to  March,  1953  but  the  exhibits  do  not 
appear  to  show’  the  date  of  filing.  Tr.  4834-4839.  It  is 
abundantly  clear  that  respondent  had  in  its  possession  in 
1952,  or  earlier,  substantially  all  of  the  information  on 
the  basis  of  which  its  complaint  alleges  violation  of  Sec¬ 
tion  408  of  the  Act,  supra. 

Section  9(b)  of  the  Administrative  Procedure  Act, 
supraf  provides  as  follows: 

“Except  in  cases  of  willfulness  or  those  in  wThich 
public  health,  interest,  or  safety  requires  otherwise, 
no  withdrawal,  suspension,  revocation,  or  annulment 
of  any  license  shall  be  lawful  unless,  prior  to  the 
institution  of  agency  proceedings  therefor,  facts  or 
conduct  wrhich  may  warrant  such  action  shall  have 
been  called  to  the  attention  of  the  licensee  by  the 


22  Id.  at  1350. 
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agency  in  writing  and  the  licensee  shall  have  been 
accorded  opportunity  to  demonstrate  or  achieve  com¬ 
pliance  with  all  lawful  requirements.” 

No  notice  of  any  alleged  violation  of  Section  408  of  the 
Act,  supra ,  and  no  request  to  comply  was  ever  given  any 
of  these  petitioners.  It  is  absurd  to  say  that  respondent 
was  excused  from  compliance  with  this  section  on  the 
too  frequently  used  grounds  that  respondents’  alleged 
violations  were  “willful.”  At  the  very  least  there  were 
substantial  legal  questions  involved.  Prior  notice  might 
have  resulted  in  settlement  and  compliance.  Institution 
of  the  enforcement  proceeding  insofar  as  it  charges  any 
violation  of  Section  408  of  the  Act,  supra,  therefore  was 
unlawful  under  the  Administrative  Procedure  Act,  and 
the  proceeding  insofar  as  it  makes  such  charges,  must 
be  dismissed. 

The  Administrative  Procedure  Act  is  remedial  in  na¬ 
ture,  and  courts  interpret  its  provisions  liberally  to  give 
effect  to  the  remedial  purposes  to  which  that  Act  was 
directed.  The  Administrative  Procedure  Act  was  passed 
in  response  to  a  growing  concern  with  the  mushrooming 
in  number  and  power  of  administrative  agencies  and 
with  the  insufficiency  of  safeguards  on  the  impact  of 
agency  action  on  private  interests.  It  was  the  purpose  of 
this  Act  to  provide  such  safeguards.  Wong  Yang  Sung 
v.  McGrath ,  339  U.S.  33,  70  S.  Ct.  445  (1950);  United 
States  v.  Morton  Salt  Co.,  338  U.S.  632,  70  S.  Ct.  357 
(1950).  If  the  applicable  section  of  the  Administrative 
Procedure  Act  has  any  meaning  whatsoever,  there  is  no 
reason  why  respondent  should  not  be  required  in  this  case 
to  comply  with  it.  Compliance  can  be  brought  about 
only  if  this  proceeding  is  dismissed  insofar  as  any  alleged 
violation  of  Section  408  of  the  Act,  supra ,  is  involved. 
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IV.  The  1949  Regulations  of  which  respondent  has  found 
petitioners  to  be  in  violation  are  invalid. 

In  its  opinion  respondent  has  found:  (1)  that  petitioner 
carriers  collectively  held  out  and  operated  a  frequent  and 
regular  air  transportation  service  and  (2)  that  the  peti¬ 
tioner  carriers  provided  air  transportation  to  persons  who 
had  not  been  sold  tickets  in  accordance  with  prescribed 
regulations  and  who  had  purchased  air  transportation 
from  agents  with  whom  the  petitioner  carriers  had  no 
written  agreements,  all  in  violation  of  Section  401  of  the 
Act,  supra ,  and  of  Part  291  and  Part  242.5(a)(3)  of  re¬ 
spondent's  economic  regulations,  supra.  Tr.  6808-6S09. 

These  findings  would  constitute  violations  of  regula¬ 
tions  adopted  by  respondent  in  rule  making  proceedings 
and  made  effective  long  after  petitioner  carriers  had  been 
issued  operating  licenses  by  respondent  in  accordance  with 
the  provisions  of  previously  effective  regulations. 

These  regulations  are  valid  as  to  petitioner  carriers 
only  if  they  are  a  4  4 proper,  or  reasonable  definition'  '  of 
the  terms  of  their  original  operating  licenses.  If  these 
regulations  4 4 change  the  terms  of  the  existing  licenses" 
they  are  invalid  and  inapplicable  to  petitioner  carriers. 
Civil  Aeronautics  Board  v.  American  Air  Transport ,  91 
U.S.  App.  D.C.  318,  201  F.  2d  1S9  (U.S.  App.  D.C.  1952). 
In  that  case  irregular  carriers  sought  to  enjoin  enforce¬ 
ment  of  a  regulation  adopted  in  rule  making  proceedings 
which  imposed  a  specific  limitation  as  to  the  number  of 
days  on  which  flights  might  be  operated.  Under  existing 
licenses,  there  was  no  specific  numerical  limitation,  but 
instead,  an  indefinite  one  which  prohibited  operations 
4 4 regularly  or  with  a  reasonable  degree  of  regularity." 
The  District  Court  granted  summary  judgment  enjoining 
enforcement  of  the  regulation.  American  Air  Transport  v. 
Civil  Aeronautics  Board .  98  F.  Supp.  660  (D.C.  1951). 
On  appeal  to  this  Court  the  matter  was  remanded  to 
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the  District  Court,  for  the  receipt  of  evidence  on  the 
question  whether  the  specific  numerical  limitation  con¬ 
tained  in  the  new  regulation  constituted  a  “  proper  or 
reasonable  definition’ ’  of  the  indefinite  terms  of  the 
original  licenses  and  for  findings  of  “basic  facts  and  an 
ultimate  finding  therefrom  as  to  whether  the  new  regu¬ 
lation  does  or  does  not  in  fact,  change  the  terms  of  the 
existing  licenses.”  Civil  Aeronautics  Board  v.  American 
Air  Transport ,  supra  at  193-194. 

In  opposing  earlier  attempts  by  these  petitioners  to 
secure  a  judicial  declaration  as  to  the  validity  of  respond¬ 
ent’s  regulations  here  challenged,23  respondent  agreed 
that  petitioners  would  have  such  a  hearing  before  re¬ 
spondent. 

That  hearing  has  now  been  held.  The  record  now 
before  this  Court  contains  evidence,  therefore,  not  only 
on  the  question  of  the  violations  alleged  in  the  complaint, 
but  also  on  the  question  of  the  validity  of  the  regulations 
allegedly  violated.  The  factual  issue  on  validity  has  been 
variously  stated;  whether  the  regulations  “change  the 
terms”  of  petitioner’s  licenses,  whether  they  are  “reason¬ 
able”  definitions  of  the  terms  of  thei  rlicenses,  or  whether 
they  in  fact,  constitute  “amendments”  of  existing  licenses. 

Section  26(b)  of  Part  291  of  respondent’s  economic 
regulations,  supra ,  (See  Supp.  p.  21),  is  directed  against 
the  practice  of  two  or  more  irregular  carriers  selling 
air  transportation,  between  the  same  points,  through  a 
common  ticket  agent,  thus  enabling  the  agent  to  make 
substantially  daily  air  transportation  available  to  mem¬ 
bers  of  the  public  on  one  or  the  other  of  the  carriers 


23  Twentieth  Century  Airlines  v.  Ryan,  Civil  Action  No.  15645- 
PH  (S.D.  Calif.  1953) ;  Twentieth  Century  Airlines  v.  Ryan ,  Civil 
Action  No.  3028-53.  (D.C.  1953) ;  Twentieth  Century  Airlines  V. 
Ryan,  Case  No.  11,913  (U.S.  App.  D.C.  1953) ;  Twentieth  Century 
Airlines  v.  Ryan,  346  U.S.  852,  74  S.  Ct.  8  (1953) ;  Twentieth  Cen¬ 
tury  Airlines  v.  Civil  Aeronautics  Board,  Civil  Action  No.  12,566 
(U.S.  App.  D.C.  1955). 
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it  represents,  even  though  each  such  carrier  may  operate 
irregularly.24 

Sections  23,  24  and  26  of  Part  291  of  respondent’s 
economic  regulations,  supra ,  (See  Supp.  pp.  19-21),  are 
directed  against  the  acceptance  by  irregular  carriers  of 
what  are  known  as  exchange  orders,  i.  e.,  either  tickets 
issued  for  transportation  on  a  carrier  named  on  the 
ticket  which  may  be  accepted  for  the  same  trans¬ 
portation  by  another  carrier,  or  a  document  issued  by 
a  ticket  agent  or  by  another  carrier  for  transportation 
between  designated  points  which  documents  do  not,  at 
the  time  of  sale,  specify  the  particular  carrier  which  is 
to  perform  the  transportation;  and  against  the  furnish¬ 
ing  of  transportation  to  any  person  whose  ticket  was 
furnished  him  by  a  ticket  agent  not  having  a  written 
agreement  with  the  carrier  performing  the  transportation. 

24  A  similar  provision  was  adopted  Dec.  10,  1948,  effective  the 
same  day,  as  a  part  of  an  “interpretation,”  i.e.  paragraph  No.  8 
of  Interpretation  No.  1  of  Section  292.1,  Ser.  No.  ER-136,  13  Fed. 
Reg.  7769,  7771,  (1948)  (See  Supp.  p.  29).  Other  paragraphs  set 
forth  in  calendar  form  purportedly  permissible  and  prohibited 
flight  frequencies.  The  maximum  number  of  days  per  month  shown 
on  which  flights  might  be  flown  is  41/?  or  5.  Reg.  Ser.  No.  ER-136, 
supra  at  7771.  (See  Supp.  pp.  22-31).  Petitioners  urged  the  in¬ 
validity  of  this  “interpretation”  in  the  proceeding  before  respond¬ 
ent.  In  its  final  opinion,  respondent  ruled  that  no  violation  of  the 
“interpretation”  as  such,  was  charged  and  that  the  “interpretation” 
constituted  merely  a  “clarification”  and  not  a  change  in  pre¬ 
viously  existing  law.  Tr.  6794-6795.  Except  for  paragraph  No.  8 
thereof,  petitioners  do  not  here  directly  challenge  the  validity  of 
this  “interpretation”  because:  (1)  respondent  has  never  attempted 
to  enforce  what  appears  to  be  its  more  stringent  frequency  and 
regularity  limitations,  and  the  question  of  the  enforcement  of  such 
limitations,  therefore,  does  not  arise  in  this  case;  (2)  as  respond¬ 
ent  has  ruled  no  violation  of  the  “interpretation”  as  such,  is  here 
in  issue.  Section  291.26  (b)  raises  substantially  the  same  question 
as  is  raised  under  paragraph  No.  8  of  the  “interpretation.”  It 
would  appear  that  if  Section  291.26  (b)  is  invalid,  than  para¬ 
graph  No.  8  of  the  Interpretation  must  also  be  invalid.  If  Section 
291.26  (b)  is  valid,  the  question  of  validity  of  paragraph  No.  8 
would  appear  to  be  moot.  Discussion  in  this  brief  is  in  terms  of 
Section  291.26  (b)  on  the  assumption  that  paragraph  No.  8  must 
be  held  invalid  if  that  section  is  held  invalid. 
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As  the  complaint  charges,25  and  petitioners  have  ad¬ 
mitted,20  petitioner  carriers  are  parties  to  agreements 
and  arrangements  which  Section  26(b)  of  Part  291  of 
respondent’s  economic  regulations,  supra ,  would  pro¬ 
hibit,  through  which  they  have  held  out  and  operated  the 
services  shown  in  their  reports  on  tile  with  respondent.27 
In  addition,  as  the  complaint  charges,28  and  as  petitioners 
have  admitted 20  petitioner  carriers  have  accepted  for 
transportation  tickets  and  exchange  orders  of  the  type 
and  in  the  form  charged,  and  some  of  these  were  fur¬ 
nished  to  their  purchasers  by  ticket  agents  with  whom 
petitioners  did  not  have  written  agreements. 

All  the  evidence  in  this  record  establishes  without  ex¬ 
ception  and  conclusively:  (1)  that  the  foregoing  specific 
practices  had  become  universally  established  in  the  irreg¬ 
ular  carrier  industry  beginning  early  in  1946;  (2)  that 
these  practices  were  authorized  and  proper  under  respond¬ 
ent’s  earlier  regulations;  (3)  that  the  propriety  of  such 
practices  was  specifically  affirmed  by  respondent’s  adop¬ 
tion  of  its  1947  regulations;  (4)  that  these  practices  were 
absolutely  essential  to  the  industry’s  economic  survival; 
(5)  that  respondent  was  fully  aware  (a)  that  these  prac¬ 
tices  were  universally  established  and;  (b)  that  they  were 
essential  to  the  industry’s  economic  survival.  The  record 
further  discloses  that  the  1949  regulations  purporting 
to  forbid  these  practices  were  adopted  by  respondent  with 
the  purpose  and  intent  of  conditioning,  limiting  and  cur- 


25  Tr.  5-6. 

20  Tr.  53. 

27  The  total  combined  flights  of  petitioner  carriers  obviously  ex¬ 
ceeds  the  regularity  and  frequency  permissible  for  a  single  ir¬ 
regular  carrier.  This  is  one  of  the  reasons  why  the  validity  of 
Interpretation  No.  1,  (see  note  24  supra )  insofar  as  it  sets 
forth  permissible  frequency  and  regularity  for  an  individual  car¬ 
rier  does  not  arise  in  this  case. 

28  Tr.  9-11. 

29  Tr.  55-56. 
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tailing  operating  rights  of  existing  licensees  and  with  the 
knowledge  that  their  adoption  would  make  continued 
irregular  air  carrier  operations  economically  impossible. 

INDUSTRY  PRACTICE  PRIOR  TO  ADOPTION  OF 
THE  1947  REGULATIONS. 

The  first  regulation  pertaining  to  what  were  originally 
described  as  non-scheduled  carriers,  adopted  in  1938,  ex¬ 
empted  all  operators  engaging  solely  in  non-scheduled 
operations  from  substantially  all  provisions  of  Title  IV 
of  the  Civil  Aeronautics  Act.30  Effective  June  15,  1946, 
the  regulation  was  amended  to  require  filing  of  cer¬ 
tain  reports.  It  was  otherwise  left  unchanged.  In¬ 
vestigation  of  N onscheduled  Air  Service ,  6  C.A.B.  1049, 
1057-1059  (1946).  The  next  change  in  the  regulation  of 
non-scheduled  carriers  was  the  revision  of  Section  292.1 
adopted  May  5,  1947,  and  referred  to  herein  as  the  1947 
regulations31  under  which  respondents  were  granted  op¬ 
erating  authority  in  the  form  of  letters  of  registration.32 

30  Reg.  400-1,  3  Fed.  Reg.  239  (1938).  See  Supp.  pp.  9-10. 

31  Reg.  Ser.  No.  388,  12  Fed.  Reg.  3076  (1947).  See  Supp.  pp. 
10-18. 

32  Having  previously  adopted  only  “temporary”  regulations,  re¬ 
spondent  in  1944,  instituted  its  Investigation  of  Non-Scheduled/ 
Air  Services ,  6  C.A.B.  1049  (1946),  to  determine  “what  should 
be  the  nature  and  extent  of  permanent  economic  regulation”  of 
non-scheduled  operations.  Full  public  hearings  were  held,  and 
thereafter  there  was  issued  an  examiner's  report.  The  investi¬ 
gation  failed  to  develop  a  sufficiently  adequate  factual  basis  to 
enable  respondent  to  make  a  “determination  of  regulatory  policy” 
in  the  matter.  Investigation  of  Non-Schedzded  Air  Services ,  supra 
at  1052.  A  new  temporary  regulation  was  therefore  adopted  ef¬ 
fective  June  15,  1946.  Investigation  of  Non-Sckeduled  Air  Serv¬ 
ices,  supra  at  1057-1058.  This  amendment  made  no  material 
change,  but  required  the  carriers  to  register  with  respondent  and 
furnish  it  certain  information.  A  proposed  regulation  was  issued 
November  22,  1946.  Draft  Release  No.  14.  See  Supp.  p.  54.  Com¬ 
ments  were  received  and  oral  argument  held.  On  the  basis  of 
the  hearing  in  the  Investigation  of  Non-Scheduled  Air  Services , 
supra,  and  the  written  comments  and  oral  arguments  referred  to, 
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The  postwar  irregular  or  non-scheduled  carrier  indus¬ 
try  came  into  existence  beginning  in  late  1945  and  early 
1946,  when  large  transport  type  aircraft,  personnel  and 
all  of  the  necessary  ingredients  to  commercial  air  trans¬ 
port  operations  became  available.33  Prior  to  adoption 
of  the  1947  regulations,  the  characteristics  and  operating 
pattern  and  methods  of  the  industry,  insofar  as  such 
characteristics  and  pattern  are  of  any  relevance  to  is¬ 
sues  in  this  proceeding,  had  already  become  firmly  estab¬ 
lished  under  prior  regulations.34  Carriers  were  operating 
large  transport  type  aircraft  between  major  U.  S.  cities.85 
Transportation  was  sold  to  members  of  the  public  gen¬ 
erally  by  independent  ticket  agents,36  and  in  some  cases 
by  carrier  employees  acting  as  ticket  sales  represent¬ 
atives37  These  agents,  whether  independent  agents  or 
direct  carrier  employees,  operated  in  identical  fashion, 
representing  all  irregular  or  non-scheduled  carriers  op¬ 
erating  out  of  the  city  of  the  sales  representatives’  loca¬ 
tion.38  Many  carriers  operated  between  the  same  points,30 


respondent  issued  its  1947  regulation.  This  regulation  was  de¬ 
tailed  and  comprehensive  and  became  the  first  adopted  by  re¬ 
spondent  as  a  permanent  regulation  for  the  non-scheduled  or  the 
irregular  carrier  industry.  This  regulation  required  each  carrier 
to  apply  for  and  secure  from  respondent,  an  operating  license 
designated  a  letter  of  registration.  Section  292.1  (d)  (1),  12 
Fed.  Reg.  3076,  3078.  See  Supp.  p  16.  See  Annual  Report  of  the 
Civil  Aeronautics  Board,  1947,  pp.  18-19. 

33  Tr.  2437-2440,  2769-2771,  2821-2822,  2849-2851,  2867,  3253- 
3254,  4170-4173. 

34  Tr.  2437-2438.  2521-2524,  2528-2534,  2535-2539,  2539-2543, 
2545-2547,  2561,  2622,  2769-2773,  2797-2798,  2800-2801,  2821- 
2830,  2834-2835,  2847-2851,  2853-2855,  2863-2864,  3253-3256. 

33  Tr.  2437-2438,  2521-2523,  2528-2529,  2535-2538,  2561,  2769- 
2771,  2821-2823,  2847-2851,  2863-2864,  3253-3255. 

36  Tr.  2521-2522,  2777-2778,  2822-2824,  3253-3256. 

37  Tr.  2540,  2769-2771. 

38  Tr.  2521-2524,  2535-2538,  2769-2771,  2777-2778,  2823-2825, 
3253-3256. 

39  Tr.  2531-2534,  2770-2772,  2822-2823,  3254-3255. 
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thus  enabling  the  agent  to  offer  to  members  of  the  public 
substantially  daily  service  on  one  carrier  or  another.40 
Because  of  inherent  characteristics  of  large  irregular 
carrier  operations,  the  agent  did  not  and  could  not  know 
in  advance  which  particular  carrier  or  carriers  would 
operate  a  flight  on  a  particular  day  and  consequently, 
did  not  and  could  not  advise  the  passenger,  at  the  time 
of  sale,  of  the  name  of  the  carrier  by  which  he  would  be 
transported  on  some  later  date.  Tr.  2531-2534,  2539, 
2771-2773,  2S34.  Inability  to  name  the  carrier  in  advance 
arose  as  a  result  of  a  combination  of  circumstances:  (1) 
individual  carriers  were  required  by  regulation  to  oper¬ 
ate  “irregularly”  and  could  not  schedule  their  operations 
with  reasonable  certainty  any  appreciable  period  in  ad¬ 
vance;41  (2)  all  transportation  requested  by  members  of 
the  public  is  requested  on  a  specific  date  and  most  trans¬ 
portation  is  requested  in  advance  for  a  future  date;42 
the  period  between  date  of  sale  and  date  of  transporta¬ 
tion  averaged  approximately  a  month.43 

From  an  economic  survival  standpoint,  it  was  not 
merely  desirable  but  essential  that  sales  representatives 
be  able  to  offer  and  furnish  substantially  daily  service, 
on  one  carrier  or  another,  between  designated  points.44 
Consequently,  it  became  universal  industry  practice  (1) 
for  agents  to  issue  exchange  orders,45  and  (2)  for  all 
irregular  carriers  to  accept  these  orders  either  directly 
in  return  for  transportation,  or  in  exchange  for  one  of 

40  Tr.  2531-2534,  2535-2539,  2545-2547,  2771,  2773,  2824-2828. 

41  Tr.  2834-2836,  2544-2546,  2771-  2773,  2800,  2834,  3262-3263. 

42  Tr.  2534,  2541-2543,  2773-2774,  2834. 

43  Tr.  2533-2534,  2536-2538. 

44  Tr.  2534-2535,  2536,  2540-2542,  2773-2774,  2775-2777,  2828- 
2829,  2853-2854. 

45  Tr.  2771-2773,  2775,  2777-2778,  2797-2798,  2800-2801,  2824, 
3254-3255. 
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their  own  tickets  issued  at  flight  time.46  Some  agents 
apparently  carried  ticket  stock  of  the  carriers  they  rep¬ 
resented,  even  in  the  early  days,  and  issued  such  carrier 
tickets  to  prospective  passengers.  Tr.  2529,  2530,  2824. 
These  tickets,  however,  were  in  fact  exchange  orders  and 
it  was  universal  industry  practice  for  all  irregular  car¬ 
riers  to  accept  such  tickets  issued  in  the  name  of  an¬ 
other  carrier  in  exchange  for  their  own  ticket  issued  at 
flight  time,  or  directly  in  return  for  air  transportation. 
Tr.  2529-2530,  2544-2546,  2622,  2824. 

As  a  result  of  these  established  practices,  all  agents 
selling  transportation  on  irregular  carriers  were  able  to 
and  did  offer  to  members  of  the  public  substantially  daily 
service  between  all  points  served  by  irregular  carriers. 
Members  of  the  public  were  therefore  able  to  purchase 
from  any  such  agent  transportation  on  an  irregular  car¬ 
rier  between  such  points  on  any  day  for  which  request 
was  made  for  such  transportation.47 

Prior  to  adoption  of  the  1947  regulations,  non-sched- 
uled  or  irregular  carriers  were  exempt  from  practically 
all  economic  provisions  of  the  Act,  including  Section  412 
of  the  Act,  52  Stat.  1004,  49  TT.S.C.  §492  (See  Supp. 
p.  3),  concerning  agreements  between  carriers.  It  is 
clear  on  this  record  that  the  scheduling  of  flights  by 
these  carriers  in  such  a  way  as  to  result  in  availability 
to  the  public  of  substantially  daily  service  between  the 
points  served  was  the  result  of  agreements  and  arrange¬ 
ments  between  carriers  either  directly  or  through  their 
agents  selling  transportation  to  members  of  the  public.48 
It  is  clear  on  this  record  that  there  existed  between 


46  Tr.  2771-2772,  2775,  2824-2825,  2835,  2854-2855,  3254,  3255- 
3256. 

47  Tr.  2531-2534,  2536-2539,  2546-2547,  2770-2773,  2822-2833, 
3254-3255. 

48  Tr.  2531,  2536-2539,  2546-2547,  2771,  2773,  2780-2782,  2799- 
2800,  2824-2828. 
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carriers  a  substantial  amount  of  cooperation  relative  to 
scheduling  and  to  acceptance  of  tickets  and  exchange  or¬ 
ders,  practices  which  were  designed  to  assure  to  all  par¬ 
ticipating  operators  satisfactory  load  factors  and  hence 
reasonably  profitable  operations.49  In  the  absence  of 
exemption  from  Section  412  of  the  Act,  supra,  such  ar¬ 
rangements,  agreements  and  cooperative  practices  would 
have  required  respondent’s  approval.  By  reason  of  the 
general  exemption  from  the  provisions  of  Title  TV  of 
the  Act,  including  that  section,  such  agreements  were  not 
even  required  to  be  filed  with  the  Board. 

OPERATING  AUTHORITY  UNDER  THE  1947 

REGULATIONS. 

The  1947  regulations  effected  no  change  in  these  estab¬ 
lished  operating  practices  of  irregular  carriers.  These 
regulations,  moreover,  recognized  and  specifically  stamped 
such  existing  practices  with  Board  approval. 

The  1947  regulations  not  only  contained  nothing  pro¬ 
hibiting  the  then  prevailing  industry  practices  by  which 
carriers  accepted  exchange  orders  or  tickets  of  other 
carriers  and  arranged  their  flights  so  as  to  make  avail¬ 
able  to  the  public  through  sales  agents,  substantially 
daily  service;  but  the  Board  affirmatively  adopted  spe¬ 
cific  provisions  in  these  regulations  that  plainly  recog¬ 
nized  and  placed  the  stamp  of  Board  approval  on  such 
practices.  The  regulation  granted  exemption  from  Sec¬ 
tion  412  of  the  Act,  supra,  not  merely  by  the  general 
language  theretofore  exempting  from  substantially  all  of 
Title  TV  of  the  Act,  but  rather  by  specific  reference  to 
that  section:  the  exemption  being  specifically  extended 
to  relationships  between  two  or  more  irregular  carriers.50 

49  Tr.  2534,  2546-2547,  2824-2827. 

50  Section  292.1  (c)  (xv),  12  Fed  Reg.  3076,  3078  (1947).  See 
Supp.  p.  14. 
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That  section,  but  for  this  affirmative  action  on  the  part 
of  respondent,  would  have  required  the  filing  with  re¬ 
spondent  and  its  consideration  and  approval  or  disap¬ 
proval  of  agreements  between  irregular  carriers: 

.  .  relating  to  the  establishment  of  transportation 
rates,  fares,  charges,  or  classifications,  or  for  pre¬ 
serving  and  improving  safety,  economy  and  efficiency 
of  operation,  or  for  controlling,  regulating,  prevent¬ 
ing,  or  otherwise  eliminating  destructive,  oppressive, 
or  wasteful  competition,  or  for  regulating  stops, 
schedules,  and  character  of  service,  or  for  other  co¬ 
operative  working  arrangements.” 

Irregular  carriers  were  therefore,  specifically  author¬ 
ized  by  affirmative  Board  action  to  adhere  to  established 
industry  practices,  i.  e to  enter  into  cooperative  work¬ 
ing  arrangements  including  any  arrangement  ‘‘regulat¬ 
ing  .  .  .  schedules,”  or  which  might  preserve  or  promote 
“economy,  and  efficiency  of  operation.”  Agreements  to 
accept  tickets  of  other  carriers  or  exchange  orders,  and 
agreements  with  other  carriers  as  to  schedules,  clearly 
fell  within  this  specific  provision. 

INDUSTRY  PRACTICE  SUBSEQUENT  TO  ADOP¬ 
TION  OF  THE  1947  REGULATIONS. 

The  irregular  carrier  industry  continued  operating 
after  adoption  of  the  1947  regulations  in  substantially 
the  same  manner  as  it  had  prior  thereto.  Independent 
ticket  agents  and  direct  carrier  sales  agents  continued  to 
represent  all  irregular  carriers  operating  out  of  the  cities 
in  which  such  agents  were  located,  so  that  such  agents 
were  able  to  and  did  offer  to  the  traveling  public  sub¬ 
stantially  daily  service.51  Such  regular,  substantially 


51  Tr.  2528-2529.  2531-2534.  2558-2560,  2609-2610,  2642-2645, 
2648-2649,  2663-2665,  2700,  2769-2771,  2773,  2777-2779,  2784-2785, 
2931-2932,  3031-3032,  3034-3036,  3048-3049,  3080.  3082,  3089-3091, 
3097,  3107-3109,  3258-3259,  3351-3352,  3406,  3425-3427,  3462-3463, 
3473-3476,  3491-3492,  3558-3559,  3561-3563,  3584-3585,  3587-3588, 
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daily  service  was  made  possible  through  arrangements 
between  carriers  either  directly  or  through  the  interme¬ 
diary  of  sales  agents.52  All  agents  continued  to  issue 
exchange  orders  or  carrier  tickets  which  were  in  fact 
exchange  orders.53  All  carriers  accepted  such  exchange 
orders  and  tickets  in  exchange  for  their  own  tickets  issued 
at  flight  time  or  directly  in  return  for  transportation.54 


3595,  3605-3607,  3615-3616,  3644-3645,  3665-3670,  3688-3689,  3698- 
3703,  3710-3711,  3715,  3723-3724,  3727-3729,  3750-3752,  3765- 
3770,  3788-3792,  3794-3801,  3818-3820,  3827-3829,  3835-3839,  3921- 
3922,  4001-4002,  4173-4177,  4181-4184,  4201-4203,  4242-4244,  4273- 
4276,  4284,  4330-4336,  4339-4341,  4363-4367,  4572,  4628-4629,  4632- 
4633,  4657,  4684-4687,  4696-4697,  4722-4724,  4725,  4766,  4766- 
4767,  4771-4772,  4778-4779,  4783. 

52  Tr.  2545-2548,  2643-2646,  2650-2651,  2659-2660,  2748-2750, 
2780-2783,  2790-2791,  2808-2810,  2818-2819,  2825-2826,  2869,  2934- 
2935,  3032-3039,  3041-3044,  3049-3050,  3054-3066,  3084-3085,  3091, 
3092-3095,  3100-3101,  3104-3105,  3121,  3132-3133,  3150-3155,  3165- 
3168,  3189-3192,  3194-3195,  3225-3230.  3253-3254,  3264-3268,  3277- 
3279,  3292-3295,  3351-3352,  3392,  3395,  3397-3397A,  3447-3454, 
3460,  3461-3462,  3463-3469,  3477-3478,  3492-3497,  3565-3574,  3590, 
3611-3614,  3635-3637,  3671-3673,  3701-3702,  3712-3714,  3723-3727, 
3730-3732,  3737.  3738-3741,  3752-3757,  3793,  3795,  3830-3831,  3849, 
3906-3916,  4000,  4002,  4690-4693,  4716-4717. 

53  Tr.  2622-2624,  2644-2646,  2653,  2667,  2670-2671,  2678,  2759- 

2760,  2772-2773,  2778-2779,  2791-2793,  2801-2802,  2824-2825,  2881- 
2883,  2885-2886,  2932-2935,  3032,  3111-3112,  3186-3187,  3219-3222, 
3255,  3274-3275,  3352,  3403-3404,  3444-3446,  3447,  3469-3471, 

3497- 3499,  3559-3560,  3572-3573,  3580-3582,  3589-3590,  3615,  3645- 

3647,  3670,  3689-3690,  3715-3716,  3724-3731,  3752-3753,  3767, 

3790,  3792,  3819.  3835-3836,  3874,  3879-3880,  3922,  4178-4181, 

4276,  4332-4333,  4552-4553,  4566-4567,  4569-4571,  4773. 

54  Tr.  2530-2531,  2546,  2645,  2670-2671,  2750-2754,  2760-2761, 

2771-2772,  2775,  2779,  2791-2793,  2825-2826,  2933,  3032,  3047- 

3048,  3112,  31S7-3189,  3220-3221,  3224-3226,  3255-3256,  3268, 

3274-3275,  3352-3353,  3399-3403,  3404,  3445,  3446,  3469,  3471, 

3498- 3499,  3560,  3581,  3582-3583,  3589-3590,  3599,  3645-3647,  3649, 

3670-3671,  3691,  3832-3833,  3835-3836,  3874,  3879,  3923-3924, 

4179-4181,  4244,  4276-4278,  4294-4295,  4332,  4341,  4370,  4526- 

4527,  4570,  4701-4702,  4705-4706,  4773. 
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OPERATING  AUTHORITY  UNDER  THE  1949  REG¬ 
ULATIONS  OF  WHICH  VIOLATIONS  ARE 

CHARGED. 

Effective  December  10,  1949,  the  respondent  adopted 
the  regulations  which  inter  alia  prohibited  long  estab¬ 
lished  industry  practices  essential  to  irregular  carrier 
operations.  Section  291.24  of  these  regulations,  14  Fed. 
Reg.  6807  (1949)  (See  Supp.  p.  20),  required  that  there 
be  printed  on  every  ticket  at  the  time  of  sale  the  name 
and  address  of  the  carrier. 

By  Section  291.23,  13  Fed.  Reg.  6S07  (1949)  (See  Supp. 
p.  19),  carriers  were  prohibited  from  carrying  certain 
persons  which  they  were  previously  authorized  to  carry. 
Bv  that  section,  thev  could  onlv  carrv: 

“(1)  Persons  to  whom  tickets  of  the  carrier  in  the 
form  prescribed  by  §  291.24  have  been  sold  and  is¬ 
sued  at  the  time  of  sale  by  the  carrier  or  one  of  its 
regular  employees;  or 

“(2)  Persons  who  have  been  furnished  by  a  ticket 
agent  with  whom  the  carrier  has  entered  into  a  writ¬ 
ten  agreement  for  the  furnishing  of  passengers,  and 
to  whom  tickets  of  the  carrier  in  the  form  prescribed 
by  §  291.24  have  been  sold  and  issued  by  such  ticket 
agent  at  the  time  of  sale.” 

Thus,  a  carrier  could  only  accept  its  own  tickets  for 
transportation.  It  could  not  accept  exchange  orders  or 
tickets  of  other  carriers.  It  could  not  accept  for  trans¬ 
portation  passengers  who  had  been  procured  by  an  agent 
with  whom  the  carrier  did  not  have  a  written  agreement. 
Such  agreements  were  required  to  be  filed  by  Section 
242.5(a)(3)  of  the  respondent’s  economic  regulations, 
supra. 

Section  291.26(b)  of  the  respondent’s  economic  regula¬ 
tions,  14  Fed.  Reg.  6807,  6808  (1949)  (See  Supp.  p.  21), 
had  the  effect  of  prohibiting  the  sale  of  transportation 


45 


by  the  same  agent  on  more  than  one  carrier  operating 
between  the  same  points. 

These  ticket  and  ticket  agent  practices  had  made  it 
possible  for  irregular  carriers  to  make  available  a  route 
type  service  to  the  public  through  the  use  of  common 
agents  and  the  acceptance  of  exchange  orders  and  tickets 
of  other  carriers.  As  is  disclosed  by  petitioners’  Exhibit 
No.  8,  Tr.  5932-5940,  respondent  was  fully  aware,  prior 
to  adoption  of  its  1949  regulations,  that  such  route  type 
service  was  essential  for  economic  survival.  (See  Point 
VII  post). 

The  economic  impact  of  provisions  prohibiting  the  use 
of  common  ticket  agents;  forbidding  the  practice  of  is¬ 
suing  and  accepting  exchange  orders  or  tickets  issued  in 
the  name  of  other  carriers  which  were  treated  as  ex¬ 
change  orders,  was  so  great  that  continued  irregular 
operations  were  impossible  under  them.53 

The  1947  regulations  and  letters  of  registration  issued 

thereunder  constitute  respondent  carriers’  licenses.  The 

1949  regulations  plainlf  changed  the  terms  of  these 

licenses  and  were  amendments  of  these  licenses.  Thev 

* 

were  not  “reasonable  definitions”  of  the  terms  of  peti¬ 
tioner’s  existing  licenses. 

Reference  to  the  Administrative  Procedure  Act  dis¬ 
closes  clearly  that  the  1949  regulations  were  considered 
by  respondent  to  be  amendments  to  respondent  carriers’ 
licenses  as  were  intended  to  change  the  terms  of  those 
licenses. 

In  Section  2(e)  of  the  Administrative  Procedure  Act, 
supra ,  agency  action  constituting  “licensing”  is  defined. 


53  Tr.  2540-2544.  2617-2618.  2669-2675.  2679-2686,  2773.  2780- 
2781.  2782-2786.  2794-2796,  2828-2831.  2833-2834,  3039-3041,  3045, 
3115-3119,  3355-3357,  3429-3433.  3499-3504,  3617-3622.  3629,  3674- 
3675,  3770-3775,  3865-3871.  3916-3923,  4180-4183,  4254-4255,  4284- 
4285,  4292-4295,  4334,  4625-4626,  4720-4721. 
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It  includes  agency  process  respecting  “revocation  .  .  . 
limitation  .  .  .  amending,  modifying  or  conditioning  of 
a  license.” 

Section  291.23  of  respondent's  1949  regulation,  14  Fed. 
Keg.  6S07  (1949)  (See  Supp.  p.  19),  is  entitled  “ Large 
irregular  carriers ;  limitations  and  scope  of  exemption,” 

(emphasis  supplied),  and  it  specifically  prohibited  car¬ 
riers,  inter  alia ,  from  carrying  persons  who  did  not  fall 
into  certain  described  categories.  Prior  to  adoption  of 
this  amendment,  petitioner  and  all  non-scheduled  carriers 
were  in  no  way  limited  with  respect  to  the  persons  whom 
they  might  carry. 

Section  291.25  of  the  1949  regulations,  14  Fed.  Reg. 
6S07,  6808  (1949)  (See  Supp.  p.  20),  is  entitled  “Large 
irregular  carriers ;  conditions  on  operating  authority, 
payments  to  or  from  ticket  agents .”  Emphasis  supplied. 

Section  291.26  of  the  1949  regulations,  supra,  is  entitled 
“Large  irregular  carriers;  conditions  on  operating  a%i- 

tliority — agreements  with  ticket  agents”  Emphasis  sup¬ 
plied.  The  section,  inter  alia,  in  effect  prohibits  the  use 
of  common  ticket  agents  selling  transportation  on  differ¬ 
ent  carriers  on  different  days  between  the  same  points 
and  imposes  these  prohibitions  “as  express  conditions  on 
the  operating  authority  granted.  .  .  .”  Emphasis  sup¬ 
plied. 

It  is  clear  that  the  1949  regulations  conditioned,  lim¬ 
ited,  changed  the  terms  of  and  partially  revoked  peti¬ 
tioner  carriers’  licenses  and  that  they  constituted  amend¬ 
ments  to  those  licenses. 
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V.  Whether  Any  of  Petitioner  Carriers  Has  Individually 
Operated  or  Held  Out  that  it  Operated  Frequent  and 
Regular  Service  in  Violation  of  Section  291.1  (a)  (3) 
of  Respondent’s  Economic  Regulations  is  Not  in  Issue. 

Respondent  has  found,  affirming  the  finding  of  the  Ex¬ 
aminer,  that  petitioner  carriers  have  individually  oper¬ 
ated  and  held  out  frequent  and  regular  service  in  viola¬ 
tion  of  Part  291  of  respondent’s  economic  regulations, 
supra.  Tr.  6517,  6518,  6562,  6808-6809.  Neither  respond¬ 
ent  nor  its  Examiner  refer  to  the  particular  section  of 
the  economic  regulations  which  they  have  found  to  have 
been  violated.  Tr.  6516-6518,  6791-6792. 

Section  291.1(a)  supra  (See  Supp.  p.  18),  in  part 
reads  as  follows: 

“The  term  large  irregular  air  carrier  means  any 
air  carrier  which  .  .  .  (3)  does  not  operate,  or  hold 
out  to  the  public  expressly  or  by  course  of  conduct 
that  it  operates,  one  or  more  aircraft  between  des¬ 
ignated  points  regularly  or  with  a  reasonable  degree 
of  regularity  .  .  . 

It  is  petitioners’  position  that  the  complaint  does  not 
charge  any  of  petitioner  carriers  with  a  violation  of  this 
section. 

Section  291.26(b)  of  the  economic  regulations,  supray 
(See  Supp.  p.  21),  reads  as  follows: 

“No  large  irregular  carrier  shall  make  or  main¬ 
tain  any  agreement,  or  participate  in  any  arrange¬ 
ment,  with  or  involving  any  ticket  agent  or  air  car¬ 
rier  with  respect  to  the  conduct  or  holding  out  of  air 
transportation  services  by  such  carrier  individually 
or  by  such  carrier  in  combination,  conjunction,  or 
collaboration  with  another  air  carrier  or  carriers, 
where  the  collective  air  transportation  service  so 
agreed  upon  or  arranged  would,  if  conducted  by  a 
single  carrier,  take  it  out  of  the  classification  of  an 
irregular  air  carrier  as  set  forth  in  this  part.” 


48 


Paragraph  10  of  the  complaint  sets  forth  the  foregoing 
section  in  full.  Tr.  5. 

Paragraph  11  of  the  complaint  is  in  the  following 
words : 

“Since  on  or  about  January  1,  1952,  Twentieth 
Century,  Trans  National,  Trans  American  and  Hem¬ 
isphere,  have  made  and  maintained  agreements  and 
participated  in  arrangements  between  themselves  and 
the  other  respondents  in  this  proceeding  through 
which  said  carriers  have  held  out  and  have  operated 
regular  sendees  in  air  transportation  between  des¬ 
ignated  points  individually  and  collectively  by  various 
methods  and  means  including  but  not  limited  to  those 
hereinafter  described.”  Tr.  6. 

It  is  petitioners’  position  in  which  respondent  agrees, 
that  the  latter  paragraph  of  the  complaint  charges  a 
violation  of  Section  291.26(b)  supra,  above  quoted,  which 
prohibits  the  making  and  maintaining  of  agreements  and 
the  participating  in  arrangements  therein  described.  Re¬ 
spondent  appears  to  have  found  that  paragraph  11  of  the 
complaint,  in  addition  to  charging  the  making  and  main¬ 
taining  of  certain  agreements,  a  violation  of  Section 
291.26(b),  supra ,  charges  also  a  violation  of  Section  291.1 
(a)(3),  supra,  quoted  above,  which  makes  it  unlawful  for 
an  individual  carrier  to  “operate,  or  hold  out  .  .  .  that 
it  operates  .  .  .  regularly.  .  .  ”  Tr.  6516-6518,  6791- 
6792. 

The  language  contained  in  paragraph  11,  appears  to 
be  clearly  limited  to  describing  the  type  of  arrangements 
and  agreements  prohibited  by  Section  291.26(b)  supra. 
There  is  no  other  paragraph  in  the  complaint  which  al¬ 
leges  facts  which  would  support  a  violation  of  Section 
291.1(a)(3)  of  the  regulations,  supra ,  i.  e .,  the  operating 
by  an  individual  petitioner  carrier  or  the  holding  out  by 
such  individual  petitioner  carrier  that  it  operates  a  reg¬ 
ular  service.  There  is,  of  course,  no  charge  in  the  com¬ 
plaint  which  is  in  the  words  of  or  which  paraphrases 
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Section  291.1(a)(3)  supra ,  i.  e.,  charging  that  any  peti¬ 
tioner  carrier  “operates  ...  or  holds  out  .  .  .  that  it 
operates ,  regularly.  .  .  .”  (Emphasis  supplied).  That 
the  complaint  was  not  intended  to  charge  such  a  violation 
of  Section  291.1(a)(3)  of  the  regulations,  supra ,  by  any 
one  of  the  individual  petitioner  carriers  is  amply  sup¬ 
ported  by  further  considerations. 

The  Examiner,  in  summarizing  the  charges  in  the  com¬ 
plaint  at  the  beginning  of  his  report,  did  not  include  as 
one  of  the  allegations  in  the  complaint  the  charge  that 
any  individual  petitioner  had  operated  or  held  out  that 
it  operated  regular  or  frequent  service.  With  reference 
to  the  content  of  paragraph  11  of  the  complaint,  the 
Examiner  states  in  his  report: 

“The  complaint  alleges  that  since  on  or  about  Jan¬ 
uary  1,  1952,  Twentieth  Century,  Trans  National, 
Trans  American,  and  Hemisphere  have  made  and 
maintained  agreements  and  participated  in  arrange¬ 
ments  between  themselves  and  the  other  respondents 
herein,  as  a  result  of  which  the  said  carriers  have 
held  out  and  have  operated  regular  services  in  vio¬ 
lation  of  Part  291.”  Tr.  6454. 

This  statement  by  the  Examiner  clearly  shows  that  it 
was  the  Examiner’s  belief  that  paragraph  11  charged 
only  a  violation  of  Section  291.26(b)  of  the  regulations, 
supra ,  i.  e.y  making  and  maintaining  of  agreements  pro¬ 
hibited  by  that  section.  The  portion  of  his  statement 
referring  to  the  holding  out  and  operating  of  regular 
service,  as  is  also  true  with  respect  to  the  similar  lan¬ 
guage  of  paragraph  11  of  the  complaint,  is  essential  to 
describe  the  agreements  referred  to.  The  balance  of  the 
Examiner’s  summary  .of  the  complaint,  insofar  as  it  re¬ 
fers  to  frequent  and  regular  service,  is  confined  entirely 
to  the  holding  out  and  furnishing  of  service  by  the  “North 
American  Combine.”  Tr.  6456.  Petitioners  are  in  accord 
with  the  Examiner’s  statement  of  the  charge  alleged  in 
paragraph  11  of  the  complaint. 
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Inspection  of  paragraphs  10  through  27  of  the  com¬ 
plaint,  which  are  those  on  which  the  charge  of  frequent 
and  regular  operation  is  based,  leaves  no  room  for  doubt 
that  the  sole  charge  relative  to  frequency  and  regularity 
is  the  charge  that  the  “North  American  Combine”  oper¬ 
ated  and  held  out  that  it  operated  frequently  and  reg¬ 
ularly.  Paragraph  10  sets  forth  the  provisions  of  Sec¬ 
tion  291.26(b),  supra ,  describing  the  prohibited  agree¬ 
ments.  Tr.  5.  Paragraph  11  simply  alleges  that  the  four 
petitioner  carriers  have  entered  into  agreements  and 
participated  in  arrangements  which  are  described  in  the 
language  of  Section  291.26(b),  supra.  Tr.  6.  Paragraphs 
12,  13  and  14  are  directed,  in  conjunction  with  paragraph 
16,  to  the  charge  of  control.  Tr.  6,  7.  Paragraph  15  is 
likewise  directed  to  the  matter  of  control.  Tr.  7.  Para¬ 
graphs  17  through  20  describe  various  functions  per¬ 
formed  by  certain  petitioners  for  the  “Combine.”  Tr. 
7-8.  Paragraph  21  alleges  that  the  name  “North  Ameri¬ 
can”  appears  on  the  fuselage  of  the  aircraft  operated  by 
the  carriers  and  specifically  states,  “the  names  of  individ¬ 
ual  carriers  do  not  appear  thereon,”  Tr.  8,  the  latter 
statement  clearly  affirming  the  position  that  the  petitioner 
carriers  were  not  intended  to  be  charged  with  “individ¬ 
ually”  holding  out  air  transportation  service.  Para¬ 
graphs  22,  23  and  24  allege  that  the  “North  American 
Combine”  holds  out  the  name  “North  American”  in  vari¬ 
ous  ways  by  the  use  of  various  phrases,  such  as  “North 
American  Airlines,”  “the  North  American  Way,”  and 
“Fly  North  American.”  Tr.  8.  Paragraph  25  charges 
that  the  “Combine”  holds  out  regular  and  frequent  serv¬ 
ice.  Tr.  8-9.  Paragraph  26  charges  that  the  “Combine” 
operates  regular  and  frequent  service.  Tr.  9.  The  latter 
paragraph  refers  to  a  composite  calendar  analysis  at¬ 
tached  to  the  complaint  as  Exhibit  A.  Tr.  16-17.  The 
calendar  analysis  shows  the  combined  flights  operated  by 
all  petitioner  carriers  supporting  a  charge  of  combined 
regularity  in  violation  of  Section  291.26(b),  supra ,  but  in 
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no  way  supporting  a  charge  of  individual  regularity.  Tr. 
16-17.  There  is  not  attached  to  the  complaint  any  such 
analysis  showing  flights  operated  by  any  one  of  the  peti¬ 
tioner  carriers.  Paragraph  27  sets  forth  the  legal  con¬ 
clusion  that  petitioner  carriers  have  individually  and  col¬ 
lectively  violated  Section  401(a)  of  the  Act,  supra,  and 
Part  291  of  respondent’s  economic  regulations,  supra ,  a 
conclusion  which  would  be  equally  supported  'whether  the 
violations  were  of  Sections  291.1(a)(3)  or  291.26(b)  of 
the  respondent’s  economic  regulations,  supra .  Tr.  9. 

During  the  hearing,  respondent’s  counsel  introduced 
exhibits  relevant  to  the  question  of  frequency  and  reg¬ 
ularity  as  charged  in  the  complaint.  Tr.  5023-5028,  5050, 
5093-5094.  All  of  these  exhibits  are  composite  calendar 
analyses  which  show  the  frequency  and  regularity  of 
flights  of  the  so-called  “Combine”  but  which  do  not  show 
the  frequency  or  regularity  of  flights  operated  by  any 
one  of  petitioner  carriers.  Even  the  Examiner’s  finding 
to  the  effect  that  the  complaint  charges  petitioners  with 
individually  holding  out  and  operating  a  regular  service 
does  not  appear  to  be  a  square  holding  on  the  merits. 
At  page  74,  this  finding  appears  in  the  following  lan¬ 
guage: 

“It  is  accordinglv  concluded  that  respondents’  objec¬ 
tions,  at  this  late  date ,  to  the  issue  relating  to 
■whether  the  several  respondent  carriers  ‘individually’ 
held  out  and  engaged  in  frequent  and  regular  oper¬ 
ations,  are  not  well-taken  and  they  are  accordingly 
overruled.”  (Emphasis  supplied).  Tr.  6518. 

The  Examiner’s  ruling  appears  to  have  been  influenced 
to  some  extent  by  his  belief  that  petitioners’  objections 
were  raised  too  late.  With  respect  to  this  aspect  of  his 
ruling,  it  is  pointed  out  that  during  the  entire  proceed¬ 
ing  up  to  the  filing  of  briefs  with  the  Examiner,  nothing 
occurred  to  indicate  that  the  question  of  holding  out  or 
operating  regularly  by  any  one  of  the  petitioner  carriers 
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was  in  issue.  The  first  indication  that  any  attempt  would 
be  made  to  inject  this  issue  into  the  proceeding  was  in 
the  brief  of  respondent's  counsel.  Petitioners  then  argued 
the  matter  in  their  reply  brief.  The  petitioners  objec¬ 
tions  could  not  have  been  made  at  any  earlier  moment. 

Respondent’s  finding  that  petitioner  carriers  individ¬ 
ually  held  out  frequent  and  regular  service  in  violation  of 
‘‘Part  291”  lends  strong  support  to  the  conclusion  that 
respondent  did  not  in  fact,  mean  to  find  a  violation  of 
Section  291.1(a)(3)  of  the  economic  regulations,  supra, 
which  would  require  evidence  showing  that  each  carrier 
held  out  that  it  operated  regular  and  frequent  service. 
As  the  Examiner  specifically  found  in  his  report,  there 
is  not  a  scintilla  of  evidence  showing  a  holding  out  by 
Trans  American  Airways,  Inc.,  Hemisphere  Air  Trans¬ 
port  and  Trans  National  Airlines,  Inc.  Tr.  6489.  The 
names  of  these  carriers  were  never  used  in  advertising. 
Tr.  8.  In  view  of  this  total  lack  of  evidence  on  this  point, 
it  can  only  be  assumed  that  respondent  reached  this  find¬ 
ing  on  the  basis  of  some  interpretation  of  its  regulations 
which  eliminated  the  need  for  such  proof. 

Proof  of  a  violation  of  Section  291.26(b)  of  the  eco¬ 
nomic  regulations,  supra ,  and  of  a  violation  of  291.1(a) 
(3)  of  the  economic  regulations,  supra,  are  of  course, 
entirely  different.  Proof  of  an  agreement  between  four 
carriers  and  proof  that  the  four  carriers  together,  op¬ 
erated  a  flight  every  day  would  sustain  a  finding  that 
each  carrier  was  individually  in  violation  of  Section 
291.26(b)  of  the  economic  regulations,  supra ,  and  this 
would  be  true,  even  though  the  evidence  also  showed  that 
one  of  the  four  carriers  operated  flights  on  27  days  and 
the  other  three  carriers  operated  only  a  single  flight  each. 
On  the  same  proof,  a  charge  of  violation  of  Section  291.1 
(a)(3)  of  the  economic  regulations,  supra ,  could  be  sus¬ 
tained  as  to  one  carrier,  and  not  as  to  the  other  three. 
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The  language  on  this  point  in  respondent’s  opinion  is 
ambiguous.  Petitioners  contend  that  no  one  of  petitioner 
carriers  was  charged  with  operating  or  holding  out  that 
it  operated  regular  or  frequent  service,  a  violation  of 
Section  291.1(a)(3)  of  the  economic  regulations,  supra, 
which  would  be  proved  as  to  each  carrier  by  evidence 
showing  the  number  and  regularity  .of  flights  operated  by 
each  such  carrier  individually,  and  by  evidence  that  it 
held  out  in  some  way  that  it  operated  regularly  or  fre¬ 
quently.  On  the  basis  of  the  charge  in  paragraph  11  of 
the  complaint,  i.  e that  petitioner  carriers  violated  Sec¬ 
tion  291.26(b)  of  the  economic  regulations,  supra ,  by 
being  parties  to  certain  agreements  it  can  be  concluded 
as  respondents  have  concluded  “that  the  complaint  ade¬ 
quately  appraised  the  respondents  [petitioners]  of  the 
charges  of  violation  by  the  respondent  [petitioner]  car¬ 
riers  individually.”  Tr.  6791.  And  respondent  might, 
on  the  basis  of  this  finding,  reasonably  conclude,  as  it  has, 
that  “So  long  as  the  complaint  charged  individual  viola¬ 
tions  by  the  carriers,  the  particular  technique  used  for 
advancing  the  charge  is  immaterial.”  Tr.  6792. 

This  language  however  completely  misses  the  point. 
It  is  perfectly  true  as  respondent  has  found  that  para¬ 
graph  11  charges  individual  violations  by  each  of  the 
carriers:  the  violation  being  the  making  and  maintaining 
of  certain  prohibited  agreements,  a  violation  as  to  each 
carrier,  of  Section  291.26(b)  of  the  economic  regulations, 
supra,  which  states: 

“No  large  irregular  carrier  shall  make  or  maintain 
any  agreement,  .  .  .  etc.” 

The  language  contained  in  respondent’s  formal  findings 
at  page  24  of  its  Opinion  is  similarly  ambiguous.  Tr. 
6S09.  It  is  there  found  that  petitioners  “individually 
held  out  and  operated  a  frequent  and  regular  service  in 
violation  of  Part  291”  of  respondent’s  regulations,  supra . 
Tr.  6S09.  Part  291,  of  respondents  economic  regulations, 
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supra ,  of  course,  includes  both  Sections  291.1(a)(3)  and 
291.26(b).  This  is  the  first  ambiguity.  Secondly,  re¬ 
spondent  interprets  its  regulation  in  such  a  way  that  if 
several  carriers  through  a  common  ticket  agent  collec¬ 
tively  furnish  more  service  than  a  single  carrier  is  au¬ 
thorized  to  furnish,  then  each  participating  carrier,  re¬ 
gardless  of  the  actual  flights  flown,  is  by  a  legal  fiction, 
“deemed”  to  be  operating  regularly.  Paragraph  No.  8, 
Interpretation  No.  1  to  292.1.  Ser.  No.  ER — 136,  13  Fed. 
Reg.  7769,  7771  (1948).  See  Supp.  p.  29). 

When  the  complaint  in  this  case  was  filed  it  could  not 
have  been  known  that  there  would  be  a  hearing  on  the 
question  of  the  validity  of  respondent’s  economic  regu¬ 
lations  or  that  evidence  introduced  thereon  would  prove 
conclusively,  inter  alia ,  that  Section  291.26(b)  of  the  eco¬ 
nomic  regulations,  supra ,  had  the  effect  of  prohibiting 
economically  essential  operating  practices  universally  es¬ 
tablished  in  the  industry  since  1946,  proof  which,  with 
other  evidence  of  record  would  raise  serious  question  as 
to  the  validity  of  Section  291.26(b)  of  the  economic  reg¬ 
ulations,  supra .  and  certain  other  sections  on  the  basis 
of  which  substantially  the  entire  case  against  petitioners 
was  rested.  Avoidance  of  the  necessity  of  relying  on 
the  validity  of  its  regulations  here  challenged  appears 
now  to  be  an  objective  of  respondent  in  this  case.  It 
is  now  respondent’s  view  as  expressed  in  its  opinion, 
that  the  issue  of  the  validity  of  the  challenged  regulations 
can  be  sidestepped  and  need  not  be  decided  at  all  if  the 
complaint  ran  be  found  to  have  charged  and  if  the  evi¬ 
dence  sustains  the  charge  that  each  petitioner  carrier 
individually  operated  and  held  out  that  it  operated  regu¬ 
lar  and  frequent  service.  Tr.  6790. 

It  is  clear  that  paragraph  11  of  the  complaint  was 
actuallv  intended  to  charge  a  violation  of  Section  291.26 
(b)  of  the  regulations,  supra ,  nothing  more.  Tr.  6.  In 
a  revocation  case  such  as  this,  respondent  should  not  now 
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be  permitted  to  expand  the  meaning  of  this  paragraph 
by  unilateral  post-hearing  interpretation. 

VI.  Petitioner  Carriers  are  in  Substantial  Compliance 
Insofar  as  Regulations  Require  Written  Agreements 
with  Ticket  Agents  and  the  Filing  of  Such  Agree¬ 
ments. 

It  is  alleged  by  Compliance  Counsel  and  admitted  by 
petitioner  carriers  that  petitioner  carriers  have  “pro¬ 
vided  air  transportation  to  persons  who  purchased  such 
transportation  from  ticket  agents  with  whom  the  carriers 
had  no  written  agreements  for  the  furnishing  of  pas¬ 
sengers,”  and  that  petitioner  carriers  have  failed  to  file 
such  agreements  with  the  Board.  Tr.  11,  56. 

The  regulations  requiring  such  written  agreements, 
Section  291.23  of  the  economic  regulations,  supra  (See 
Supp.  p.  19),  and  their  filing,  Section  242.5(a)(3)  of 
the  economic  regulations,  supra ,  were  of  course,  adopted 
long  after  petitioners  received  their  operating  licenses, 
and  it  is  petitioners’  position  that  these  requirements  are 
invalid  on  that  ground.  Petitioner  carriers  have,  how¬ 
ever,  complied  substantially  with  these  requirements. 
Petitioner  carriers  sell  transportation  principally  through 
petitioner  North  American  Aircoach  System,  Inc.  Tr.  7, 
52.  Agreements  under  which  North  American  Aircoach 
acted  as  sales  agent  for  the  carrier  petitioners  were  filed 
as  exhibits  in  C.A.B.  Docket  No.  5132  in  the  spring  and 
summer  of  1952.  Tr.  6523-6524.  They  were  thus  fully 
disclosed  to  the  respondent  and  to  the  entire  industry. 
Since  no  action  is  taken  by  respondent  on  such  agree¬ 
ments,  the  filing  as  exhibits  in  C.A.B.  Docket  No.  5132 
accomplished  any  purpose  which  could  be  accomplished 
by  having  them  filed  with  quarterly  flight  reports  as  re¬ 
quired  by  Section  242.5(a)(3)  of  respondent’s  economic 
regulations,  supra. 
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Section  242.5(a)(3)  of  the  economic  regulations,  supra , 
requires  the  filing  of  every  agreement  between  any  large 
irregular  carrier  and  any  ticket  agent  pertaining  in  any 
way  to  sale  of  air  transportation.  Respondent  carriers 
do  not  have  agreements  directly  with  ticket  agents,  other 
than  North  American  Aircoach  System,  Inc.  That  com¬ 
pany,  however,  has  agreements  with  other  ticket  agents 
authorizing  them  to  sell  air  transportation  on  carriers 
represented  by  North  American  Aircoach  System,  Inc. 
Petitioner  carriers  believe  that  the  filing  of  their  agree¬ 
ments  with  North  American  Aircoach  System,  Inc.,  con¬ 
stituted  substantial  compliance  with  respondent’s  regu¬ 
lation. 

Immediately  after  the  compliance  proceeding  was  in¬ 
stituted  charging  petitioner  carriers  with  failure  to  file 
agreements,  these  petitioners  immediately  undertook  to 
bring  about  the  filing  of  all  agreements  between  North 
American  Aircoach  System,  Inc.,  and  any  other  agent 
relating  to  the  subject  matter  mentioned  in  Section  242.5 
(a)(3)  of  the  regulations,  supra. 

All  of  these  agreements,  some  125  in  number,  are  on 
file  with  respondent.  Tr.  4934-4958. 

VII.  Petitioners  Were  Unlawfully  Denied  Access  to  and 
Use  of  Relevant  Documents,  Evidence  and  Testi¬ 
mony  Which  had  the  Effect  of  Denying  Petitioners 
a  Full  and  Fair  Hearing. 

Respondent  has  found  in  its  opinion,  Tr.  6795-6796, 
contrary  to  petitioner’s  contention,  that  respondent  has 
not  been  guilty  of  arbitrary  administrative  action  .  .  . 
designed  to  cut-off  legitimate  and  essential  operating 
practices  by  irregular  carriers.”  Tr.  6795.  It  finds  fur¬ 
ther  that  irregular  carriers  were  never  intended  to  and 
never  have  had  the  right  to  hold  out  or  operate  regular 
services,  whether  alone,  or  in  concert  with  others.”  Tr. 
6795. 
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Referring  to  the  matter  of  combined  operations  and  to 
the  fact  that  operations  of  that  type  were  referred  to  in 
Interpretation  No.  1  and  in  the  ticket  agency  regulation, 
respondent  finds  that  neither  of  these  provisions  amended 
or  curtailed  the  carriers’  operating  authority  and  that 
“these  pronouncements  against  combined  operations  were 
merely  a  clarification  or  interpretation  of  existing  law.” 
Tr.  6795.  In  the  light  of  the  “background  and  purpose” 
of  the  exemption  regulation,  respondent  finds  “no  room 
for  doubt  as  to  the  reasonableness  or  correctness  of  this 
interpretation;”  that  a  contrary  interpretation  “would  be 
unthinkable,  since  it  would  subvert  the  entire  purpose  of 
the  regulation.”  Tr.  6795.  Respondent  concludes:  “We 
feel  it  has  always  been  obvious  that  the  exemption  reg¬ 
ulation  did  not  permit  regular  service  through  combined 
operations.”  Tr.  6796.  These  findings  of  respondent’s 
purport  to  constitute  an  administrative  interpretation  of 
respondent’s  regulations  and  normally  would  be  entitled 
to  weight. 

This  interpretation,  however,  appears  to  be  wholly 
subjective.  No  objective  test  is  applied  in  arriving  at 
what  respondent  states  as  its  administrative  interpreta¬ 
tion.  There  is  no  reference  by  respondent  to  the  per¬ 
tinent  provisions  of  the  1947  regulations  or  of  the  1949 
regulations:  no  comparison  of  such  provisions:  no  ref¬ 
erence  to  voluminous  evidence  showing  universal  industry 
practice,  as  well  as  the  essential  character  of  the  operat¬ 
ing  practices  involved.  In  short,  respondent,  wholly  dis¬ 
regarding  the  pertinent  provisions  of  its  regulations,  has 
simply  stated  what  it  now  contends  has  always  been  in  its 
bureaucratic  mind. 

With  respect  to  petitioner’s  contention  that  respondent 
has  been  guilty  of  arbitrary  administrative  action  de¬ 
signed  to  cut  off  legitimate  and  essential  operating  prac¬ 
tices,  respondent  has  found  against  petitioners,  but  has 
made  no  reference  to  the  only  direct  evidence  of  record 
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on  this  issue,  i  e.,  evidence  showing  that  respondent  in 
fact  knew  when  it  undertook  to  forbid  such  practices, 
that  the  use  of  common  ticket  agents  and  the  acceptance 
of  exchange  orders  were  both  legitimate  and  essential 
practices.  That  respondent,  in  fact  knew  this,  is  con¬ 
clusively  shown  by  reference  to  an  internal  memorandum 
of  the  Civil  Aeronautics  Board  dated  September  16,  1948, 
on  the  subject  of  revision  of  Part  292.1  from  the  Chief 
of  respondent's  Bureau  of  Economic  Regulations,  to  re¬ 
spondent.  Tr.  5932-5940. 

This  memo,  the  recommendations  in  which  were  car¬ 
ried  out  in  the  1949  regulations,  discloses  that  the  Board 
and  its  staff  knew  that  “ route  operations”  were  eco¬ 
nomically  essential.  The  memo  contains  the  following: 

“Our  experience  to  date  convinces  us  that,  with 
few  exceptions,  it  is  necessary  for  carriers  operating 
large  aircraft  to  routinize  their  operations:  that  a 
fixed  base  operation  of  the  type  which  we  believe 
section  292.1  was  originally  intended  to  cover  is  not 
generally  feasible  for  them,  but  they  must  more  and 
more  confine  their  operations  between  certain  points 
to  build  up  a  clientele  and  insure  themselves  of  ade¬ 
quate  load  factors  and  a  balanced  directional  flow. 
The  need  for  route  operations  by  large  carriers  is 
further  emphasized  by  purely  operational  factors — 
that  is,  considerations  of  maintenance,  overhaul,  fuel¬ 
ling,  crew  change,  etc.  It  is  in  the  latter  respect  that 
the  analogy  between  irregular  carriers  and  tramp 
steamers  breaks  down,  for  it  is  necessary  in  the  case 
of  the  former  to  make  careful  provision  for  their  fre¬ 
quent  overhauls  and  maintenance  checks,  crew 
changes,  etc.  Generally  speaking,  this  cannot  be  suc¬ 
cessfully  accomplished  economically  except  on  route 
operations.”  Tr.  5935. 

The  memo  further  discloses,  contrary  to  respondent’s 
finding  in  this  case,  that  the  respondent  and  its  staff, 
were  fully  aware  that  agreements  and  arrangements  be¬ 
tween  irregular  carriers  providing  for  the  use  of  common 
ticket  agents  and  the  acceptance  of  exchange  orders,  the 
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means  through  which  route-type  operations  were  achieved, 
were  permissible  under  its  prior  regulations. 

The  filing  of  such  agreements  and  their  approval  was 
required  under  section  412  of  the  Act,  supra.  The  re¬ 
spondent’s  regulations  prior  to  1949,  rendered  this  sec¬ 
tion  inapplicable  to  irregular  carriers.  Referring,  inter 
alia ,  to  section  412  of  the  Act,  supra,  it  is  stated  in  the 
memo: 

“In  administering  these  sections  of  the  Act  experi¬ 
ence  indicates  that  the  Board  has  unnecessarily  handi¬ 
capped  itself  and  placed  beyond  its  control  the  ar¬ 
rangements  in  which  it  often  has  a  direct  interest. 
The  present  arrangement  has  made  possible  certain 
joint  arrangements  and  collusions  between  irregular 
carriers  which  are  undesirable.”  Tr.  5939. 

The  “joint  arrangements”  referred  to  were  clearly  those 
covering  common  agents  and  exchange  orders. 

In  addition  to  these  specific  points,  this  memo  discloses 
a  general  attitude  on  the  part  of  respondent  as  of  Sep¬ 
tember,  1948,  which  clearly  contemplated  imposition  of 
regulations  designed  to  curtail  irregular  carrier  opera¬ 
tions,  to  bring  “this  phase  of  air  transportation  under 
more  positive  control  within  the  near  future,”  and  an 
intention  substantially  to  eliminate  this  industry.  Tr. 
5934,  5935-5939.  Referring  to  two  alternative  proposals, 
one  of  which  was  adopted  in  the  1949  regulations,  the 
memo  states:  “Either  procedure  has  the  advantage  of 
affording  a  means  for  ultimately  terminating  the  opera¬ 
tions  of  this  group  of  carriers,”  Tr.  5935,  and  continu¬ 
ing: 

“A  second  reason  in  favor  of  either  proposal  is 
that  it  should  not  lay  the  Board  open  to  criticism 
of  stamping  out,  without  due  process,  these  carriers 
which  they  have  permitted  to  come  into  being.  If, 
after  consideration  of  either  a  401  or  a  416  applica¬ 
tion,  the  Board  determines  that  it  cannot  make  the 
statutory  findings  to  permit  authorization  of  the  pro¬ 
posed  service,  it  is  difficult  to  see  how  the  carrier  or 
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the  public  at  large  could  expect  the  Board  to  per¬ 
petuate  the  service;  accordingly,  termination  of  such 
carriers’  letters  of  registration  would  appear  a  natu¬ 
ral  and  fair  conclusion.”  Tr.  5936. 

4 ‘Third,  either  method  gives  the  Board  a  good 
measure  of  control  over  the  life  of  the  carriers,  in 
that  it  can  delay  or  hasten  action  on  the  pending 
applications  as  it  deems  necessary.  So  far  as  401 
applications  are  concerned,  the  biggest  trouble  spots 
for  irregular  carrier  operations  are  being  covered  in 
area  proceedings  now  under  way;  namely,  U.S.-San 
Juan  and  U.S.- Alaska.  A  third  such  proceeding  to 
cover  the  transcontinental  operators  would  appear  to 
take  care  of  the  remaining  troublesome  area,  so  that 
we  could  expect  within  the  not  too  distant  future  to 
bring  the  situation  under  control  and  re-establish  the 
transportation  system  under  401,  or  by  specific  ex¬ 
emption  therefrom.”  Tr.  5937. 

“.  .  .  Whichever  procedure  is  adopted,  it  will  be 
necessary  to  ‘live  with  these  carriers’  for  yet  some 
time.”  Tr.  5937. 

“It  is  conceded  that  there  are  certain  limited  and 
special  services  which  can  be  conducted  by  large  air¬ 
craft  on  a  truly  nonscheduled,  irregular  basis.  These 
are  the  true  fixed  base  operations  such  as  conducted 
by  Paul  Mantz  in  carrying  movie  crews  to  and  from 
location.  It  is  believed  unwise,  however,  to  keep  the 
door  open  to  such  few  operators  and  thus  provide 
entrv  for  a  host  of  undesirables.”  Tr.  5936. 

This  evidence  alone  in  petitioners’  opinion,  sufficiently 
establishes  the  fact  that  respondent’s  action  prohibit¬ 
ing  the  use  of  common  ticket  agents  and  the  acceptance 
of  exchange  orders  was  “arbitrary”  and  that  it  was  in 
fact  intended  to  “cut  off  legitimate  and  essential  operat¬ 
ing  practices  by  irregular  carriers.”  It  establishes  as  a 
fact,  contrary  to  respondent’s  position  in  this  case,  that 
respondent  knew :  (1)  that  route  operations  were  economic¬ 
ally  essential,  (2)  that  they  were  achieved  through  the 
use  of  common  ticket  agents  and  acceptance  of  exchange 
orders,  (3)  that  these  practices  were  proper  under  the 
1947  regulations,  and  that  they  were  not  subject  to  re- 


61 


spondent’s  regulation.  Further  evidence  on  this  issue  of 
the  type  disclosed  by  the  aforementioned  memo  was  erro¬ 
neously  excluded  by  respondent.50 

The  internal  memorandum  referred  to  was  admitted  in 
evidence  by  the  examiner  in  this  proceeding  over  the 
strenuous  objections  of  counsel  for  the  Civil  Aeronautics 
Board  although  it  was  an  internal  Board  memorandum, 
because  of  the  fact  that  it  had  become  public  in  certain 
Senate  Committee  hearings.57  Petitioners’  attempts  to 
secure  production  by  respondent  of  additional  evidence 
of  this  type  were  unsuccessful  as  a  result  of  rulings  by 
respondent  and  its  examiner.58  Petitioners  agreed  to  file 
and  thereafter  filed  (filed  April  19,  1954)  an  application 
for  production,  inter  alia ,  of  additional  internal  Board 
memoranda  in  which  it  was  pointed  out  that  the  docu¬ 
ments  requested  would  be  of  the  same  nature  as  the  Sep¬ 
tember  16  memorandum.  Tr.  2513-2514,  3016-3019.  Re¬ 
spondent’s  counsel  filed  a  memorandum  in  opposition 
taking  the  position  generally  that  all  internal  memoranda 
are  confidential,  related  to  the  ‘ 4 decisional  process”  and 
therefore  need  not  be  produced.  Tr.  3020-3023.  The  Ex¬ 
aminer  concluded  that  all  internal  memoranda  were  imma¬ 
terial  and  irrelevant.  Tr.  4389.  The  Examiner  did  not 
inspect  any  of  the  documents,  memoranda  or  material 
requested.  Petitioners  called  as  their  witness,  one  Dag- 


50  Tr.  2839-2841.  See  note  10  supra. 

57  Tr.  2840.  “But  I  let  it  in  primarily  because  it  had  received 
such  wide  publicity  and  had  been  discussed  in  the  public  forums 
and  the  Senate  and  public  hearings  on  the  Hill,  and  certainly  if 
it  had  any  confidential  nature  about  it,  it  lost  it  when  it  was 
published  in  hearings  on  Capitol  Hill."  Tr.  4390-4391. 

58  Respondent’s  Order  No.  E-8517,  adopted  July  15,  1954,  Tr. 
4122-4123;  respondent’s  Order  No.  E-8559,  adopted  August  13, 
1954,  Tr.  4133-4137;  Tr.  4094-4096,  4112-4118,  4388-4394,  4675- 
4677. 
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gett  Howard,  a  Board  employee  from  November,  1947 
through  December,  1952,  which  covers  the  period  from 
shortly  after  adoption  of  the  regulations  under  which 
petitioner  carriers  were  issued  their  letters  of  registra¬ 
tion  through  adoption  of  the  1949  regulations  of  which 
violations  are  charged.  Tr.  4094-4096. 

Mr.  Howard  was  familiar  with  the  operations  and  type 
of  operations  conducted  by  irregular  carriers  during  prior 
years  and  until  the  time  he  left  the  Board.  He  stated  that 
he  had  to  be  familiar  with  such  operations  in  order  to 
reflect  accurately  the  wishes  of  the  Board’s  staff  and  of 
the  Board  in  connection  with  promulgating  economic  reg¬ 
ulations  concerning  operations  of  irregular  carriers.  Tr. 

4095- 4096.  He  stated  that  beginning  with  November,  1947, 
he  had  direct  knowledge  of  the  matters  in  questions.  Tr. 

4096- 4098.  Mr.  Howard  got  his  information  “in  connec¬ 
tion  with  this  duties”  from  Board  and  staff  memoranda, 
in  conversations  and  meetings,  and  from  all  form  of 
communication  with  the  staff  generally.  Tr.  4098-4100. 
According  to  Mr.  Howard's  testimony,  there  were  a  sub¬ 
stantial  number  of  memoranda,  documents  and  written 
material  within  the  Board  “bearing  on  the  question  of 
the  regulation  of  non-scheduled  carriers”  during  the  per¬ 
iod  that  Mr.  Howard  was  with  the  Board.  Tr.  4100.  Mr. 
Howard  was  familiar  with  petitioners’  Exhibit  No.  8  and 
was  familiar  with  it  when  he  was  with  the  Board.  Tr. 
4101. 

Referring  to  a  statement  in  petitioners’  Exhibit  No.  8, 
petitioners’  counsel  asked  Mr.  Howard  whether  he  agreed 
with  the  statement  therein  made  to  the  effect  that  it  -was 
essential  for  carriers  operating  large  aircraft  to  routinize 
their  operations  and  whether  that  was  the  general  opin¬ 
ion  of  the  Board’s  staff.  Upon  objection  by  counsel  for 
the  Civil  Aeronautics  Board,  the  Examiner  ruled  that  the 
question  could  not  be  answered  under  Section  11(b)(2) 
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of  Part  302  of  respondent’s  economic  regulations.59 
Rules  of  Practice  in  Economic  Proceedings,  Part  302, 
14  Fed.  Reg.  3522  (1949),  revised,  17  Fed.  Reg.  3020,  3448 
(1952).  See  Supp.  p.  21). 

Although  Example  No.  8  of  Interpretation  No.  1  mak¬ 
ing  the  use  of  common  ticket  agencies  by  several  carriers 
unlawful  purports  to  be  an  “interpretation”  of  a  pre¬ 
viously  existing  regulation,  and  although  respondent  has 
so  found  in  its  Opinion,  Mr.  Howard  fcne  wof  no  specific 
regulation  of  which  that  example  was  an  interpretation. 
Tr.  4103-4105.  Petitioners’  counsel  asked  Mr.  Howard 
whether  or  not  he  could  testify  “as  to  what  the  purpose 
of  these  regulations  [Interpretation  No.  1  and  the  1949 
regulations]  was  when  they  were  adopted  by  the  Board 
.  .  .  Tr.  4112-4113.  The  examiner,  with  reference  to 
this  question,  stated: 

“There  is  no  need  to  clutter  up  the  record  with 
that.  You  may  ask  him  off  the  record.  It  does  no 
good  to  this  record  to  know  what  he  could  testify  to. 
He  is  your  witness.  If  he  cannot  testify  to  that,  he 
may  tell  you  so.  If  you  feel  it  important  to  your 
case,  he  may  apply  to  the  Board  for  permission  to 
testify.”  Tr.  4113. 

The  Examiner  ruled  that  he  had  no  discretion  in  the 
matter  and  it  was  for  respondent  to  decide.  Petitioners 
were  advised  that  in  order  to  have  this  witness  and  an¬ 
other  witness,  former  Board  employee,  Louis  W.  Good- 
kind,  author  of  petitioners’  Exhibit  No.  8,  testify  they 
would  be  required  to  secure  permission  from  the  Board 
under  Rule  302.11(b)(2)  supra.  Tr.  4113-4118,  4144.  On 
July  12,  petitioners  filed  their  request,  Tr.  4120-4121,  with 
respondent  under  Section  302.11(b)(2)  of  the  respondent’s 


59  Tr.  4096-4097,  4101-4102.  This  same  question,  excluding  ref¬ 
erence  to  the  staff,  had  been  asked  and  answered  by  several  other 
witnesses  for  petitioners  without  objection.  Tr.  2838-2839,  2842- 
2845,  2943-2946,  3122-3131,  3268-3273,  3884-3891,  4213-4215. 
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regulations,  supra ,  requesting  respondent’s  consent  “to 
the  disclosure  bv  Mr.  Howard  and  Mr.  Goodkind  of  anv 
and  all  facts  and  information  which  came  to  their  knowl¬ 
edge  during  their  employment  by  the  Civil  Aeronautics 
Board  insofar  as  said  facts  or  information  might  other¬ 
wise  he  relevant  to  or  admissible  as  evidence  hearing  on 
any  issue  in  this  proceeding Tr.  4121.  This  request 
was  denied  by  respondent’s  Order  No.  E-S517  on  the 
basis,  inter  alia ,  that  information  was  desired  relating  to 
the  internal  “decisional  process”  of  the  Board.  The 
Board  concluded  that  such  testimony  was  irrelevant  and 
privileged.  Tr.  4122-4123.  Petition  for  Reconsideration, 
Tr.  4126-4130,  was  denied  by  respondent’s  Order  No. 
E-S559.  Tr.  4133-4137.  The  respondent’s  staff  has  con¬ 
ducted  investigations  of  irregular  carriers  for  years,  and 
staff  members  have  become  experts  on  the  matter  of  ir¬ 
regular  carriers  operations.  It  could  hardly  be  concluded 
that  the  new  regulations  were  “reasonable”  interpreta¬ 
tions  of  old  regulations  as  found  by  respondent  if  internal 
memoranda  and  staff  testimony  were  to  disclose  that  the 
new  regulations  were  adopted  in  line  with  a  new  but  un¬ 
disclosed  Board  policy  which  was  to  be  implemented  by 
forbidding  existing  operating  practices  which  were  law¬ 
ful,  proper,  and  known  to  the  Board  to  be  essential  to 
continued  operations.  It  would  appear  to  be  relevant  and 
material  to  show  that  the  Board,  contrary  to  its  findings 
in  this  case,  intentionally,  knowingly,  and  on  the  basis  of 
full  and  complete  information  and  investigation,  adopted 
regulations  which  were  designed  and  intended  by  the 
Board  to  seriously  curtail  and  in  practical  effect  revoke 
operating  authority. 

Petitioners  have  been  unable  to  find  any  law  which 
supports  respondent’s  position  to  the  effect  that  the 
respondent  is  “privileged  against  inquiry  into  its  internal 
decisional  process”  in  any  type  of  proceeding,  particularly 
in  a  proceeding  such  as  this  where  the  severest  of  eco¬ 
nomic  penalties  may  be  imposed.  To  permit  non-dis- 
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closure  in  this  situation  would  enable  the  Board  to  take 
a  position  on  a  critical  issue  which  it  knows  to  be  con¬ 
trary  to  what  other  more  probative  evidence  in  its  pos¬ 
session  would  show  and  at  the  same  time  prevent  an 
opposing  party  from  securing  such  relevant  evidence  in 
the  Board’s  possession.  Xo  government  agency  can  prop¬ 
erly  take  such  a  position. 

When  a  private  party  litigating  with  the  Government 
requests  disclosure  of  relevant  and  material  information 
through  subpoena  duces  tecum  or  other  techniques  of  dis¬ 
covery,  the  Government’s  privilege  to  withhold  ceases  and 
the  Government  must  comply  with  such  requests.00  The 
policy  underlying  this  rule  has  been  stated  by  Judge  Au¬ 
gustus  Hand  in  Bank  Line  v.  United  States ,  163  F.  2d  133, 
138  (2d  Cir.  1947)  as  follows: 

“It  has  been  the  policy  of  the  American  as  well 
as  of  the  English  courts  to  treat  the  government 
when  appearing  as  a  litigant  like  any  private  indi¬ 
vidual.  Any  other  practice  would  strike  at  the  per¬ 
sonal  responsibility  of  governmental  agencies  which 
is  at  the  base  of  our  institutions.”61 


60  Bank  Line  v.  United  States,  76  F.  Supp.  801  (S.D.  N.Y.  1948) ; 
Zimmerman  V.  Poindexter ,  74  F.  Supp.  933  (Dist.  Ct.  Hawaii 
1947) ;  Cresmer  v.  United  States,  9  Fed.  Rules  Dec.  203  (E.D.  N.Y. 
1949) ;  Henz  v.  United  States,  9  Fed.  Rules  Dec.  291,  294-295 
(N.D.  Calif.  1949);  Wunderly  v.  United  States,  8  Fed.  Rules  Dec. 
356  (E.D.  Pa.  1948) ;  Bowles  v.  Ackerman,  4  Fed.  Rules  Dec.  260 
(S.D.  N.Y.  1945) ;  Fleming  V.  Bernardi ,  4  Fed.  Rules  Dec.  270 
(N.D.  Ohio  1941);  Brewer  v.  Hassett,  2  Fed.  Rules  Dec.  222  (D. 
Mass.  1942).  See  Walling  v.  Twyeffort,  Inc.,  158  F.  2d  944,  948 
(2d  Cir.  1947),  cert,  denied ,  331  U.S.  851,  67  S.  Ct.  1727  (1947), 
rehearing  denied,  332  U.S.  785,  68  S.  Ct.  31  (1947). 

61  This  rule  applies  whether  the  Government  is  plaintiff.  See 
for  example,  Bowles  v.  Ackerman,  4  Fed.  Rules  Dec.  260  (S.D. 
N.Y.  1945) ;  Fleming  V.  Bernardi,  4  Fed.  Rules  Dec.  270  (N.D. 
Ohio  1941),  defendant;  Bank  Line  v.  United  States,  76  F.  Supp. 
801  (S.D.  N.Y.  1948) ;  Zimmerman  V.  Poindexter,  74  F.  Supp.  933 
(Dist.  Ct.  Hawaii  1947) ;  Cresmer  V.  United  States,  9  Fed.  Rules 
Dec.  203  (E.D.  N.Y.  1949) ;  Henz  V.  United  States ,  9  Fed.  Rules 
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In  the  Universal  Airlines  case,  88  U.S.  App.  D.C.  219, 
188  F.  2d  993  (U.S.  App.  D.C.  1951),  a  civil  action  in 
which  the  plaintiff  airline  claimed  that  a  collision  be¬ 
tween  two  aircraft  was  the  result  of  defendant  airlines  * 
negligence,  the  Court  said: 

.  .  We  may  add  that  in  any  case  where  the  CAB 
investigator  is  the  sole  source  of  evidence  reasonably 
available  to  the  parties,  with  regard  to  the  precise 
position  and  condition  of  aircraft  after  a  disaster,  we 
deem  it  to  be  incumbent  upon  the  Civil  Aeronautics 
Authority  to  make  his  testimony  available  by  depo¬ 
sition  or  in  person;  if  the  deposition  is  not  forthcom¬ 
ing  or  is  insufficient,  the  court  has  power  to  order 
his  personal  atteyidance”  (Emphasis  supplied).  18S 
F.  2d  at  999-1000. 

Although  the  Board  investigator  was  the  sole  source  of 
certain  evidence  in  that  case,  it  is  to  be  noted  that  the 
Board  was  not  a  party  to  the  proceeding.  The  obligation 
to  disclose  is  far  greater  when  the  Board  is  a  party  to 
the  proceeding.02 

The  dutv  of  the  Government  to  disclose  is  not  onlv  im- 
posed  under  judicial  principles  of  due  process  and  fair 


Dec.  291  (N.D.  Calif.  1949);  Wunderly  v.  United  States ,  8  Fed. 
Rules  Dec.  356  (E.D.  Pa.  1949) ;  Brewer  v.  Hassett,  2  Fed.  Rules 
Dec.  222  (D.  Mass.  1942) ;  or  third  party  witness  in  suits  between 
private  litigants;  Universal  Airlines  v.  Eastern  Airlines ,  88  U.S. 
App.  D.C.  219,  188  F.  2d  993  (U.S.  App.  D.C.  1951).  Compare 
United  States  ex  rel.  Toughy  V.  Ragen,  340  U.S.  462,  71  S.  Ct. 
416  (1951);  Boske  V.  Comingore ,  177  U.S.  459,  20  S.  Ct.  701 
(1900). 

62  See  United  States  v.  Andolschek,  142  F.  2d  503,  506  (2d  Cir. 
1944) ;  Bank  Line  v.  United  States ,  163  F.  2d  133,  138  (2d  Cir. 
1947) ;  Bank  Line  v.  United  States,  76  F.  Supp.  801,  803,  n.  4, 
804-805  (S.D.  N.Y.  1948);  Zimmerman  V.  Poindexter,  74  F.  Supp. 
933,  936  (Dist.  Ct.  Hawaii  1947);  Bowles  V.  Ackerman,  4  Fed. 
Rules  Dec.  260,  262  (S.D.  N.Y.  1945),  especially  where  it  is  the 
complaining  party.  See  United  States  v.  Reynolds,  9  U.S.  1,  12, 
73  S.  Ct.  528,  534  (1953);  Bank  Line  v.  United  States,  supra  at 
803-804;  Bowles  V.  Ackerman,  supra  at  262;  Fleming  v.  Bemardi, 
4  Fed.  Rules  Dec.  270,  271  (N.D.  Ohio  1941). 
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play.  It  is  also  imposed  under  the  discovery  rules  of  the 
Federal  Rules  of  Civil  Procedure;63  rules  which  have  the 
force  of  statutory  law.64  These  rules  give  all  parties  the 
right  to  full  discovery  of  relevant  and  material  evidence 
from  their  opponents.  Unlike  other  provisions  of  the  rules 
which  specifically  exempt  the  Government  from  their  re¬ 
quirements,  no  such  Governmental  exemption  from  the 
principal  discovery  provisions  is  provided,  and  none  was 
intended  by  the  draftsmen  of  the  rules.63 

In  proceedings  wherein  the  government  is  the  plaintiff, 
it  is  held  that  the  Government  can  maintain  its  privilege 
only  by  disabling  itself  from  introducing  any  evidence  on 


63 1.e.,  Fed.  R.  Civ.  P.  4(4),  12(a),  25(d),  37(f),  39(c),  54(d), 
55(e),  62(e),  65(c). 

04  See,  Beasley  v.  United  States,  81  F.  Supp.  518,  527  (E.D. 
S.C.  1948) ;  C.  J.  Weiland  &  Son  Dairy  Products  V.  Wickard,  4 
Fed.  Rules  Dec.  250,  252  (E.D.  Wise.  1945) ;  United  States  V. 
Schine  Chair  Theatres ,  2  Fed.  Rules  Dec.  425,  427  (W.D.  N.Y. 
1942). 

65  As  former  Attorney  General  Mitchell  stated  as  Chairman,  Ad¬ 
visory  Committee  to  the  Supreme  Court  on  the  Federal  Rules  of 
Civil  Procedure,  “.  .  .  it  ought  not  to  be  necessary  to  resort  to 
chicanery  against  the  government,”  for  “the  government  litigates 
with  the  citizens  and  ought  to  be  frank  and  fair  and  disclose  all 
the  facts.”  Proceedings  of  the  Institute  of  the  Bar  Association, 
Federal  Rules  of  Civil  Procedure,  (Washington,  New  York,  pp. 
333-334  (1938)).  Referring  to  the  Rules,  Mr.  Mitchell  went  on 
to  state:  “.  .  .  these  rules  put  the  government  on  the  same  basis 
as  any  other  litigant  [and]  in  the  absence  of  any  provisions  ex¬ 
empting  the  government  from  these  rules  they  apply.”  Proceed¬ 
ings  of  the  Institute  of  the  Bar  Association,  supra,  at  333.  Then 
he  noted  specifically  that  Rules  33  ( i.e .,  on  Depositions)  and  34 
( i.e .,  Discovery  and  Production  of  Documents)  were  applicable  to 
the  United  States  Government.  Id.  at  p.  333. 

Mr.  Charles  E.  Clark,  Reporter  to  the  Advisory  Committee, 
stated:  “.  .  .  it  was  our  theory  that  except  as  we  include  special 
provisions  these  rules  apply  to  the  United  States  as  a  litigant  as 
much  as  to  anyone  else.”  Proceedings  of  the  Institute  of  the  Bar 
Association,  supra  at  50  and  see  generally,  Berger  &  Krash,  Gov¬ 
ernment  Immunity  from  Discovery,  59  Yale  L.J.  1451,  1456,  et 
seq.  (1950). 
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any  subject  matter  to  which  the  withheld  evidence  relates. 
Fleming  v.  Bernardi,  4  Fed.  Rules  Dec.  270,  271  (X.D. 
Ohio  1941);  See  Bank  Line  v.  United  States ,  76  F.  Supp. 
SOI,  803  (S.D.  X.Y.  194S).  In  the  instant  proceeding  re¬ 
spondent  put  in  a  substantial  amount  of  evidence  in  an 
attempt  to  prove  that  its  regulations  were  valid.  If  a 
defendant,  the  Government  similarly  disables  itself  from 
offering  any  proof  in  defense  which  goes  to  the  same  sub¬ 
ject  matter  as  the  material  requested  by  the  opposing 
party.  Bank  Line  v.  United  States,  supra  at  805. 

Revocation  is  the  most  severe  of  economic  sanctions. 
In  addition,  it  is  to  be  noted  that  respondent,  in  this  case, 
on  the  issue  of  validity  of  the  regulation,  is  prosecutor, 
judge  and  jury.  Also,  under  its  own  rules,  it  has  given 
itself  unfettered  discretion  to  disclose  or  withhold  as  it 
may  choose.  Section  11(b)  of  Part  302  of  respondent’s 
regulations,  supra,  and  Section  19(g)  of  Part  302  of 
respondent’s  economic  regulations,  supra,  as  added  by 
Amendment  No.  8,  18  Fed.  Reg.  7625  (1953).  Because  of 
this  “multiple”  participation  and  because  the  Board’s 
power  to  control  this  proceeding  is  so  extensive,  its  obli¬ 
gations  are  great.  It  should  not  be  within  the  Board’s 
power  to  undertake  to  prove  that  its  position  in  this  pro¬ 
ceeding  is  right  through  the  exercise  of  any  unqualified 

discretion  to  withhold  information  and  testimonv  that 

* 

might  prove  it  to  be  wrong. 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  this  Honorable  Court  should  hold  unlawful  and  set 
aside  respondent’s  order  revoking  petitioner  carriers’ 
letters  of  registration  and  directing  petitioners  to  cease 
and  desist  from  engaging  in  air  transportation. 

Respectfully  submitted, 

Hardy  K.  Maclay, 

Walter  D.  Hansen 
1317  F  Street,  N.  W., 
Washington  4,  D.  C. 
Attorneys  for  Petitioners . 
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STATUTES  AND  REGULATIONS  INVOLVED 

I.  CIVIL  AERONAUTICS  ACT  OF  1938: 

Definitions 

Sec.  1  As  used  in  this  Act,  unless  the  context  .other¬ 
wise  requires — 

(1)  “Aeronautics”  means  the  science  and  art  of  flight. 

(2)  “Air  carrier”  means  any  citizen  of  the  United 
States  who  undertakes,  whether  directly  or  indirectly  or 
by  a  lease  or  any  other  arrangement,  to  engage  in  air 
transportation:  Provided ,  That  the  Authority  may  by 
order  relieve  air  carriers  who  are  not  directly  engaged 
in  the  operation  of  aircraft  in  air  transportation  from 
the  provisions  of  this  Act  to  the  extent  and  for  such 
periods  as  may  be  in  the  public  interest. 

General  Powers  and  Duties  of  the  Authority 
General  Powers 

Sec.  205  (a)  The  Authority  is  empowered  to  perform 
such  acts,  to  conduct  such  investigations,  to  issue  and 
amend  such  orders,  and  to  make  and  amend  such  gen¬ 
eral  or  special  rules,  regulations,  and  procedure,  pur¬ 
suant  to  and  consistent  with  the  provisions  of  this  Act, 
as  it  shall  deem  necessary  to  carry  out  such  provisions 
and  to  exercise  and  perform  its  powers  and  duties  under 
this  Act. 

Certificate  of  Public  Convenience  and  Necessity 
Certificate  Required 

Sec.  401  (a)  No  air  carrier  shall  engage  in  any  air 

transportation  unless  there  is  in  force  a  certificate  issued 
by  the  Authority  authorizing  such  air  carrier  to  engage 
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in  such  transportation:  Provided,  That  if  an  air  carrier 
is  engaged  in  such  transportation  on  the  date  of  the  en¬ 
actment  of  this  Act,  such  air  carrier  may  continue  so  to 
enSage  between  the  same  terminal  and  intermediate 
points  for  one  hundred  and  twenty  days  after  said  date, 
and  thereafter  until  such  time  as  the  Authority  shall  pass 
upon  an  application  for  a  certificate  for  such  transporta¬ 
tion  if  within  said  one  hundred  and  twenty  days  such 
air  carrier  files  such  application  as  provided  herein. 

Issuance  of  Certificate 

.  /d)  C1)  The  Authority  shall  issue  a  certificate  author¬ 
izing  the  whole  or  any  part  of  the  transportation  covered 
by  the  application,  if  it  finds  that  the  applicant  is  fit, 
willing,  and  able  to  perform  such  transportation  properlv, 
and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority 
hereunder,  and  that  such  transportation  is  required  by 
the  public  convenience  and  necessity:  otherwise  such 
application  shall  be  denied. 

Consolidation,  Merger,  and  Acquisition  of  Control 

Acts  Prohibited 

Sec.  40S  fa)  It  shall  be  unlawful  unless  approved  by 
order  of  the  Authority  as  provided  in  this  section— 

.  (1)  For  or  m°re  air  carriers,  or  for  any  air  car¬ 
rier  and  any  other  common  carrier  or  any  person  engaged 
in  any  other  phase  of  aeronautics,  to  consolidate  or  merge 
their  properties,  or  any  part  thereof,  into  one  person  for 
the  ownership,  management,  or  operation  of  the  proper¬ 
ties  theretofore  in  separate  ownerships 

f0)  For  an>'  air  carrier  or  person  controlling  an  air 
earner,  any  other  common  carrier,  or  anv  person  engaged 
in  any  other  phase  of  aeronautics,  to  acquire  control"  of 
3,n\  air  carrier  in  any  manner  whatsoever 
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Interests  in  Ground  Facilities 

(c)  The  provisions  of  this  section  and  section  409  shall 
not  apply  with  respect  to  the  acquisition  or  holding  by 
any  air  carrier,  or  any  officer  or  director  thereof,  of  (1) 
any  interest  in  any  ticket  office,  landing  area,  hangar,  or 
other  ground  facility  reasonably  incidental  to  the  per¬ 
formance  by  such  air  carrier  of  any  of  its  services,  or 
(2)  any  stock  or  other  interest  or  any  office  or  director¬ 
ship  in  any  person  whose  principal  business  is  the  main¬ 
tenance  or  operation  of  any  such  ticket  office,  landing 
area,  hangar,  or  other  ground  facility. 

Investigation  of  Violations 

(e)  The  Authority  is  empowered,  upon  complaint  or 
upon  its  own  initiative,  to  investigate  and,  after  notice 
and  hearing,  to  determine  whether  any  person  is  violat¬ 
ing  any  provision  of  subsection  (a)  of  this  section.  If 
the  Authority  finds  after  such  hearing  that  such  person 
is  violating  any  provision  of  such  subsection,  it  shall  by 
order  require  such  person  to  take  such  action,  consistent 
with  the  provisions  of  this  Act,  as  may  be  necessary,  in 
the  opinion  of  the  Authority,  to  prevent  further  violation 
of  such  provision. 

Pooling  and  Other  Agreements 
Filing  of  Agreements  Required 

Sec.  412  (a)  Every  air  carrier  shall  file  with  the  Au¬ 
thority  a  true  copy,  or,  if  oral,  a  true  and  complete 
memorandum,  of  every  contract  or  agreement  (whether 
enforceable  by  provisions  for  liquidated  damages,  penal¬ 
ties,  bonds,  or  otherwise)  affecting  air  transportation  and 
in  force  on  the  effective  date  of  this  section  or  hereafter 
entered  into,  or  any  modification  or  cancellation  thereof, 
between  such  air  carrier  and  any  other  air  carrier,  for¬ 
eign  losses,  traffic,  service,  or  equipment,  or  relating  to 
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the  establishment  of  transportation  rates,  fares,  charges, 
or  classifications,  or  for  preserving  and  improving  safety, 
economy,  and  efficiency  of  operation,  or  for  controlling, 
regulating,  preventing,  or  otherwise  eliminating  destruc¬ 
tive,  oppressive,  or  wasteful  competition,  or  for  regulat¬ 
ing  stops,  schedules,  and  character  of  service,  or  for 
other  cooperative  working  arrangements. 

Approval  by  Authority 

(b)  The  Authority  shall  by  order  disapprove  any  such 
contract  or  agreement,  whether  or  not  previously  ap¬ 
proved  by  it,  that  it  finds  to  be  adverse  to  the  public 
interest,  or  in  violation  of  this  Act,  and  shall  by  order 
approve  any  such  contract  or  agreement,  or  any  modi¬ 
fication  or  cancellation  thereof,  that  it  does  not  find  to 
be  adverse  to  the  public  interest,  or  in  violation  of  this 
Act;  except  that  the  Authority  may  not  approve  any  con¬ 
tract  or  agreement  between  an  air  carrier  not  directly 
engaged  in  the  operation  of  aircraft  in  air  transportation 
and  a  common  carrier  subject  to  the  Interstate  Com¬ 
merce  Act,  as  amended,  governing  the  compensation  to  be 
received  by  such  common  carrier  for  transportation  serv¬ 
ices  performed  by  it. 

Classification  and  Exemption  of  Carriers 
Exemption 

Sec.  41G  (b)(1)  The  Authority,  from  time  to  time  and 
to  the  extent  necessary,  may  (except  as  provided  in  para¬ 
graph  (2)  .of  this  subsection)  exempt  from  the  require¬ 
ments  of  this  title  or  any  provision  thereof,  or  any  rule, 
regulation,  term,  condition,  or  limitation  prescribed  there¬ 
under,  any  air  carrier  or  class  of  air  carriers,  if  it  finds 
that  the  enforcement  of  this  title  or  such  provision,  or 
such  rule,  regulation,  term,  condition,  or  limitation  is  or 
would  be  an  undue  burden  on  such  air  carrier  or  class 
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of  air  carriers  by  reason  of  the  limited  extent  of,  or 
unusual  circumstances  affecting,  the  operations  of  such 
air  carrier  or  class  of  air  carriers  and  is  not  in  the  public 
interest. 


Judicial  Review  of  Authority's  Orders 
Orders  of  Authority  Subject  to  Review 

Sec.  1006  (a)  Any  order,  affirmative  or  negative,  is¬ 
sued  by  the  Authority  under  this  Act,  except  any  order 
in  respect  of  any  foreign  air  carrier  subject  to  the  ap¬ 
proval  of  the  President  as  provided  in  section  801  of  this 
Act,  shall  be  subject  to  review  by  the  circuit  courts  of 
appeals  of  the  United  States  or  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  upon  petition, 
filed  within  sixty  days  after  the  entry  of  such  order,  by 
any  person  disclosing  a  substantial  interest  in  such  order. 
After  the  expiration  of  said  sixty  days  a  petition  may  be 
filed  only  by  leave  of  court  upon  a  showing  of  reasonable 
grounds  for  failure  to  file  the  petition  theretofore. 

II.  INTERSTATE  COMMERCE  ACT: 

Combinations  and  Consolidations  of  Carriers 

Sec.  5.  (2)  (a)  It  shall  be  lawful,  with  the  approval  and 
authorization  of  the  Commission,  as  provided  in  sub¬ 
division  (b) — 

(i)  for  two  or  more  carriers  to  consolidate  or  merge 
their  properties  or  franchises,  or  any  part  thereof,  into 
one  corporation  for  the  ownership,  management,  and  op¬ 
eration  of  the  properties  theretofore  in  separate  owner¬ 
ship:  or  for  any  carrier,  or  two  or  more  carriers  jointly, 
to  purchase,  lease  or  contract  to  operate  the  properties, 
or  any  part  thereof,  of  another;  or  for  any  carrier,  or 
two  or  more  carriers  jointly,  to  acquire  control  of  another 
through  ownership  of  its  stock  or  otherwise:  or  for  a 
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person  which  is  not  a  carrier  to  acquire  control  of  two 
or  more  carriers  through  ownership  of  their  stock  or 
otherwise;  or  for  a  person  which  is  not  a  carrier  and 
which  has  control  of  one  or  more  carriers  to  acquire  con¬ 
trol  of  another  carrier  through  ownership  of  its  stock  or 
otherwise  .... 

HI.  ADMINISTRATIVE  PROCEDURE  ACT: 

Definitions 

Sec.  2.  As  used  in  this  Act — 

(e)  LICENSE  AND  LICENSING. — “License”  includes 
the  whole  or  part  of  any  agency  permit,  certificate,  ap¬ 
proval,  registration,  charter,  membership,  statutory  ex¬ 
emption  or  other  form  of  permission.  “Licensing”  in¬ 
cludes  agency  process  respecting  the  grant,  renewal, 
denial,  revocation,  suspension,  annulment,  withdrawal, 
limitation  amendment,  modification,  or  conditioning  of  a 
license. 

Sec.  9.  In  the  exercise  of  any  power  or  authority — 

(b)  LICENSES. — In  any  case  in  which  application  is 
made  for  a  license  required  by  law  the  agency,  with  due 
regard  to  the  rights  or  privileges  of  all  the  interested 
parties  or  adversely  affected  persons  and  with  reasonable 
dispatch,  shall  set  and  complete  any  proceedings  required 
to  be  conducted  pursuant  to  sections  7  and  8  of  this  Act 
or  other  proceedings  required  by  law  and  shall  make  its 
decision.  Except  in  cases  of  willfulness  or  those  in  which 
public  health,  interest,  or  safety  requires  otherwise,  no 
withdrawal,  suspension,  revocation,  or  annulment  of  any 
license  shall  be  lawful  unless,  prior  to  the  institution  of 
agency  proceedings  therefor,  facts  or  conduct  which  may 
warrant  such  action  shall  have  been  called  to  the  atten¬ 
tion  of  the  licensee  by  the  agency  in  writing  and  the 
licensee  shall  have  been  accorded  opportunity  to  demon- 
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strate  or  achieve  compliance  with  all  lawful  requirements. 
In  any  case  in  which  the  licensee  has,  in  accordance  with 
agency  rules,  made  timely  and  sufficient  application  for 
a  renewal  or  a  new  license,  no  license  with  reference  to 
any  activity  of  a  continuing  nature  shall  expire  until  such 
application  shall  have  been  finally  determined  by  the 
agency. 


JUDICIAL  REVIEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion — 

(a)  RIGHT  OF  REVIEW. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  affected 
or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review 
thereof. 

(b)  Form  and  Venue  of  Action. — The  form  of  proceed¬ 
ing  for  judicial  review  shall  be  any  special  statutory  re¬ 
view  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  or  inade¬ 
quacy  thereof,  any  applicable  form  of  legal  action  (in¬ 
cluding  actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  corpus)  in 
any  court  of  competent  jurisdiction.  Agency  action  shall 
be  subject  to  judicial  review  in  civil  or  criminal  pro¬ 
ceedings  for  judicial  enforcement  except  to  the  extent 
that  prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 

(c)  RE  VIEWABLE  ACTS. — Every  agency  action 
made  reviewable  by  statute  and  every  final  agency  action 
for  which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary,  pro¬ 
cedural,  or  intermediate  agency  action  or  ruling  not  di¬ 
rectly  reviewable  shall  be  subject  to  review  upon  the 
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review  of  the  final  agency  action.  Except  as  otherwise 
expressly  required  by  statute,  agency  action  otherwise 
final  shall  be  final  for  the  purposes  of  this  subsection 
whether  or  not  there  has  been  presented  or  determined 
any  application  for  a  declaratory  order,  for  any  form  of 
reconsideration,  or  (unless  the  agency  otherwise  requires 
by  rule  and  provides  that  the  action  meanwhile  shall  be 
inoperative)  for  an  appeal  to  superior  agency  authority. 

(d)  INTERIM  RELIEF. — Pending  judicial  review  any 
agency  is  authorized,  where  it  finds  that  justice  so  re¬ 
quires,  to  postpone  the  effective  date  of  any  action  taken 
by  it.  Upon  such  conditions  as  may  be  required  and  to 
the  extent  necessary  to  prevent  irreparable  injury,  every 
reviewing  court  (including  every  court  to  which  a  case 
may  be  taken  on  appeal  from  or  upon  application  for 
certiorari  or  other  writ  to  a  reviewing  court)  is  author* 
ized  to  issue  all  necessary  and  appropriate  process  to 
postpone  the  effective  date  of  any  agency  action  or  to 
preserve  status  or  rights  pending  conclusion  of  the  review 
proceedings. 

(e)  SCOPE  OF  REVIEW. — So  far  as  necessary  to 
decision  and  where  presented  the  reviewing  court  shall 
decide  all  relevant  questions  of  law,  interpret  constitu¬ 
tional  and  statutory  provisions,  and  determine  the  mean¬ 
ing  or  applicability  of  the  terms  of  any  agency  action. 
It  shall  (A)  compel  agency  action  unlawfully  withheld 
or  unreasonably  delayed:  and  (B)  hold  unlawful  and  set 
aside  agency  action,  findings,  and  conclusions  found  to  be 
(1)  arbitrary,  capricious,  an  abuse  of  discretion,  or  other¬ 
wise  not  in  accordance  with  law;  (2)  contrary  to  con¬ 
stitutional  right,  power,  privilege,  or  immunity:  (3)  in 
excess  of  statutory  jurisdiction,  authority,  or  limitations, 
or  short  of  statutory  right;  (4)  without  observance  of 
procedure  required  by  law:  (5)  unsupported  by  substan¬ 
tial  evidence  in  any  case  subject  to  the  requirements  of 
sections  7  and  8  or  otherwise  reviewed  on  the  record  of 
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an  agency  hearing  provided  by  statute;  or  (6)  unwar¬ 
ranted  by  the  facts  to  the  extent  that  the  facts  are  sub¬ 
ject  to  trial  de  novo  by  the  reviewing  court.  In  making 
the  foregoing  determinations  the  court  shall  review  the 
whole  record  or  such  portions  thereof  as  may  be  cited  by 
any  party,  and  due  account  shall  be  taken  of  the  rule  of 
prejudicial  error. 

CIVIL  AERONAUTICS  BOARD  ECONOMIC 
REGULATIONS 

REGULATION  400-1 

TEMPORARILY  EXEMPTING  N  ON-S  CHEDULED 
OPERATIONS  FROM  CERTAIN  PROVISIONS  OF 
TITLE  IV  OF  THE  CIVIL  AERONAUTICS  ACT 
OF  1938 

(a)  Until  the  Authority  shall  adopt  further  rules,  reg¬ 
ulations  or  orders  with  respect  to  such  matter,  every  air 
carrier  which  engages  solely  in  n on-scheduled  operations 
shall  be  exempt  from  the  provisions  of  section  401  and 
all  other  provisions  of  Title  IV  of  the  Civil  Aeronautics 
Act  of  1938  (except  as  provided  in  paragraph  (b)  of  this 
regulation).  Within  the  meaning  of  this  regulation  any 
operation  shall  be  deemed  to  be  non-scheduled  if  the  air 
carriers  does  not  hold  out  to  the  public  by  advertisement 
or  otherwise  that  it  will  operate  one  or  more  airplanes 
between  any  designated  points  regularly  or  with  a  rea¬ 
sonable  degree  of  regularity  upon  which  airplane  or  air¬ 
planes  it  will  accept  for  transportation,  for  compensation 
or  hire,  such  members  of  the  public  as  may  apply  there¬ 
for  or  such  express  or  other  property  as  the  public  may 
offer. 

(b)  The  exemptions  provided  by  this  regulation  shall 
not  be  applicable  to  the  provisions  of  subsection  (L)  of 
section  401  of  the  Act  or  to  the  reporting  requirements 
of  section  407  of  the  Act;  Provided ,  That  provisions  of 
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any  rule,  regulation  or  order  that  may  be  adopted  by  the 
Authority  requiring  reports  pursuant  to  section  407  of 
the  Act  shall  be  deemed  applicable  to  any  non-scheduled 
operator  unless  such  rule,  regulation  or  order  expressly 
provides  that  such  provision  is  to  be  applicable  to  air 
carriers  who  are  exclusively  engaged  in  non-scheduled 
operations. 

AMENDED :  December  7,  1938 

Sec.  242.5  Filing  of  copies  of  agreements ,  manifests , 
other  flight  data  and  publicity  material,  (a)  All  large 
irregular  carriers  and  irregular  transport  carriers  shall 
file  with  the  Board,  contemporaneously  with  filing  the 
flight  reports  under  Schedule  F  of  CAB  Form  242  as 
required  by  §242.4,  one  copy  of  each  of  the  following: 

(3)  Agreements  with  ticket  agents .  True  and  com¬ 
plete  copies  of  even’  agreement  between  a  large  irregular 
carrier  or  irregular  transport  carrier  an  danv  ticket 
agent,  if  it  pertains  to  any  of  the  following  subjects: 

(i)  The  furnishing  of  passengers  or  groups  of  passen¬ 
gers  for  transportation  by  air. 

(ii)  The  making  of  arrangements  for  flights  for  the 
accommodation  of  passengers  or  groups  of  passengers. 

(iii)  The  solicitation  or  generation  of  passenger  traffic 
to  be  transported  by  the  large  irregular  carrier  or  ir¬ 
regular  transport  carrier. 

SECTION  292.1  OF  THE  ECONOMIC  REGULATIONS 
IRREGULAR  AIR  CARRIERS  (effective  June  10,  1947) 

(Referred  to  in  the  foregoing  Brief  as  the  1947 

Regulation). 

(a)  Applicability. — This  section  shall  not  apply  to  any 
air  carrier  authorized  by  a  certificate  of  public  conven¬ 
ience  and  necessity  to  engage  in  air  transportation,  to 
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Alaskan  Air  Carriers,  to  operations  within  Alaska,  or  to 
any  non-certificated  air  carrier  engaged  in  air  transporta¬ 
tion  pursuant  to  special  or  individual  exemption  by  the 
Board  or  pursuant  to  exemption  created  by  any  other 
section  of  the  Economic  Regulations. 

(b)  Classification. — There  is  hereby  established  a  clas¬ 
sification  of  non-certificated  air  carriers  to  be  designated 
as  “Irregular  Air  Carriers”.  An  Irregular  Air  Carrier 
shall  be  defined  to  mean  any  air  carrier  (1)  which  does 
not  hold  a  certificate  of  public  convenience  and  necessity 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  (2)  which  directly  engages  in  interstate  or 
overseas  air  transportation  of  persons  and  property  or 
foreign  air  transportation  of  property  only,  and  (3) 
which  does  not  hold  out  to  the  public,  expressly  or  by  a 
course  of  conduct,  that  it  operates  one  or  more  aircraft 
between  designated  points,  or  within  a  designated  point, 
regularly  or  with  a  reasonable  degree  of  regularity  upon 
which  aircraft  it  accepts  for  transportation,  for  compen¬ 
sation  or  hire,  such  members  of  the  public  as  apply, 
therefor  or  such  property  as  the  public  offers.  Xo  air 
carrier  shall  be  deemed  to  be  an  Irregular  Air  Carrier 
unless  the  air  transportation  services  offered  and  per¬ 
formed  by  it  are  of  such  infrequency  as  to  preclude  an 
implication  of  a  uniform  pattern  or  normal  consistency 
of  operation  between,  or  ■within,  such  designated  points. 
Within  the  meaning  of  this  definition  a  “point”  shall  mean 
any  airport  or  place  wdiere  aircraft  may  be  landed  or 
taken-off,  including  the  area  with  a  25-mile  radius  of 
such  airport  or  place. 

(c)  Exemptions. 

(1)  General. — Except  as  otherwise  provided  in  this 
section.  Irregular  Air  Garners  shall  be  exempt  from  all 
provisions  of  Title  TV  of  the  Civil  Aeronautics  Act  of 
1938  as  amended,  other  than  the  following: 
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(i)  Subsection  401(1)  (Compliance  with  Labor  Legis¬ 
lation)  : 

(ii)  Section  403  (Tariffs) ; 

(iii)  Subsection  404(a)  (Carrier’s  Duty  to  Provide 
Service,  etc.)  only  in  so  far  as  said  subsection  requires 
air  carriers  to  provide  safe  service,  equipment,  and  fa¬ 
cilities  in  connection  with  air  transportation. 

(iv)  Subsection  404(b)  (Discrimination) ; 

(v)  Subsection  407(a)  (Filing  of  Reports);  Provided , 
That  no  provision  of  any  rule,  regulation,  term,  condition 
or  limitation  prescribed  pursuant  to  said  subsection  407 
(a)  shall  be  applicable  to  Irregular  Air  Carriers  unless 
such  rule,  regulation,  term,  condition  or  limitation  ex¬ 
pressly  so  provides; 

(vi)  Subsection  407(b)  (Disclosure  of  Stock  Owner¬ 
ship)  ; 

(vii)  Subsection  407(c)  (Disclosure  of  Stock  Owner¬ 
ship  by  Officers  or  Directors) ; 

(viii)  Subsection  407(d)  (Form  of  Accounts):  Pro- 
vided.  That  no  provision  of  any  rule,  regulation,  term, 
condition  or  limitation  prescribed  pursuant  to  said  sub¬ 
section  407(d)  shall  be  applicable  to  Irregular  Air  Car¬ 
riers  unless  such  rule,  regulation,  term,  condition  or  lim¬ 
itation  expressly  so  provides; 

(ix)  Subsection  407(e)  (Inspection  of  Accounts  and 
Property) ; 

(x)  Section  408  (Consolidation,  Merger,  and  Acquisi¬ 
tion  of  Control) :  Provided ,  That  Irregular  Air  Carriers 
shall  be  exempt  from  section  408  in  so  far  as  said  section 
would  make  it  unlawful,  without  prior  approval  by  the 
Board,  (a)  for  any  Irregular  Air  Carrier  or  any  person 
controlling  any  such  carrier  to  purchase,  lease,  or  con¬ 
tract  to  operate  the  properties,  or  any  substantial  part 
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thereof,  of  another  Irregular  Air  Carrier,  (b)  for  any 
Irregular  Air  Carrier  to  consolidate  or  merger  with  an¬ 
other  Irregular  Air  Carrier,  and  (e)  for  any  Irregular 
Air  Carrier  or  any  person  controlling  any  such  air  car¬ 
rier  to  acquire  control  of  another  Irregular  Air  Carrier; 
Provided  further ,  That  any  Irregular  Air  Carrier  which 
consolidates  or  merges  with  another  Irregular  Air  Car¬ 
rier  and  any  Irregular  Air  Carrier  or  any  person  con¬ 
trolling  any  such  carrier  that  acquires  control  of,  or  pur¬ 
chases,  leases,  or  contracts  to  operate  the  properties,  or 
any  substantial  party  thereof,  of  another  Irregular  Air 
Carrier  pursuant  to  the  exemption  granting  herein,  shall 
submit  to  the  Board,  not  more  than  30  days  following 
the  consummation  of  the  transaction,  a  report  indicating 
in  reasonable  detail  the  nature  and  result  of  the  trans¬ 
action. 

(xi)  Subsection  409(a)  (Interlocking  Relationships) : 
Provided ,  That  if  an  application  by  any  Irregular  Air 
Carrier  for  approval  of  an  interlocking  relationship  in 
existence  on  the  effective  date  of  this  section  is  filed 
with  the  Board  prior  to  a  date  30  days  after  the  effective 
date  of  this  section,  such  air  carrier  may  retain  the  offi¬ 
cer,  director,  member,  or  stockholder  involved  in  such 
relationship  pending  final  disposition  by  the  Board  of 
said  application :  Provided  further.  That  Irregular  Air 
Carriers  shall  be  exempt  from  subsection  409(a)  in  so  far 
as  said  subsection  would  make  it  unlawful,  without  prior 
approval  by  the  Board,  (a)  for  any  Irregular  Air  Car¬ 
rier  to  have  and  retain  an  officer  or  director  who  is  an 
officer,  director,  or  member,  or  who  as  a  stockholder  holds 
a  controlling  interest,  in  another  Irregular  Air  Carrier, 
(b)  for  any  Irregular  Air  Carrier,  knowingly  and  will¬ 
fully,  to  have  and  retain  an  officer  or  director  who  has  a 
representative  or  nominee  who  represents  such  officer  or 
director  as  an  officer,  director,  or  member,  or  as  a  stock- 
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holder  holding  a  controlling  interest,  in  another  Irregular 
Air  Carrier; 

(xii)  Subsection  409(b)  (Profit  from  Transfer  of  Secu¬ 
rities)  ; 

(xiii)  Section  410  (Loans  and  Financial  Aid) ; 

(xiv)  Section  411  (Methods  of  Competition) ; 

(xv)  Section  412  (Pooling  and  Other  Agreements) : 
Provided ,  That  Irregular  Air  Carriers  shall  be  exempt 
from  section  412  until  60  days  after  the  effective  date  of 
this  section:  Provided  further ,  That  Irregular  Air  Car¬ 
riers  shall  be  exempt  from  section  412  in  so  far  as  said 
section  would  require  any  Irregular  Air  Carrier  to  file 
with  the  Board  a  copy  or  a  memorandum  of  certain  con¬ 
tracts  or  agreements  (other  than  contracts  or  agreements 
for  pooling  or  apportioning  earnings,  losses,  traffic,  serv¬ 
ice  or  flying  equipment),  or  .of  modifications  or  cancella¬ 
tions  thereof,  between  such  carrier  and  any  other  Irregu¬ 
lar  Air  Carrier; 

(xvi)  Section  413  (Form  of  Control) ; 

(xvii)  Section  414  (Legal  Restraints) : 

(xviii)  Section  415  (Inquiry  into  Air-Carrier  Manage¬ 
ment)  ; 

(xix)  Section  416  (Classification  and  Exemption  of 
Carriers). 

(2)  Additional  Exemptions  for  Irregular  Air  Carriers 
Utilizing  Small  Aircraft. — Subdivisions  (ii),  (iv),  (vi), 
(vii),  (x),  (xi),  (xiii  and  (xv)  of  subparagraph  (1)  of 
this  paragraph  shall  not  apply  to  any  Irregular  Air  Car¬ 
rier  which  does  not  utilize  in  its  air  transportation  serv¬ 
ices  any  single  aircraft  unit  having  an  allowable  gross 
take-off  weight  in  excess  of  10,000  pounds,  or  three  or 
more  aircraft  units  (not  including  any  aircraft  unit  hav- 
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ing  an  allowable  gross  take-off  weight  of  less  than  6,000 
pounds)  having  an  aggregate  allowable  gross  take-off 
weight  in  excess  of  25,000  pounds. 

(3)  Additional  Temporary  Exemptions  in  Foreign  Air 
Transportation . — Notwithstanding  any  other  provisions 
of  this  section,  Irregular  Air  Carriers  for  a  period  of 
three  months  after  the  effective  date  of  this  section,  shall, 
with  respect  to  foreign  air  transportation  of  persons,  be 
exempt  from  all  provisions  of  sections  401  (except  sub¬ 
section  401(1))  and  403  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended,  only,  however,  to  the  extent  that  such 
foreign  air  transportation  of  persons  is  confined  to  oper¬ 
ations  of  the  type  exempted  under  section  292.1  prior  to 
this  revision  of  such  section. 

(4)  Approval  of  Certain  Interlocking  Relationships. — 
To  the  extent  that  any  officer  or  director  of  an  Irregular 
Air  Carrier  would,  without  prior  approval  by  the  Board, 
be  in  violation  of  any  provision  of  subsection  409(a)(3) 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  by  rea¬ 
son  of  any  interlocking  relationship  with  another  Irregu¬ 
lar  Air  Carrier,  such  relationship  is  hereby  approved. 

(5)  Effect  on  Other  Statutes. — The  exemptions  herein¬ 
above  granted  from  certain  provisions  and  requirements 
of  sections  408,  409  and  412  shall  not  constitute  an  order 
made  under  such  sections,  within  the  meaning  of  section 
414,  and  shall  not  confer  any  immunity  or  relief  from 
operation  of  the  “antitrust  laws,”  or  any  other  statute 
(except  the  Civil  Aeronautics  Act  of  1938,  as  amended), 
with  respect  to  any  transaction,  interlocking  relationship 
or  agreement  otherwise  within  the  purview  of  such  section. 

(6)  Operational  Reports  by  Irregular  Air  Carriers. — 
On  or  before  July  20,  1947,  and  thereafter  on  or  before 
the  20th  day  of  everv  October,  January,  April  and  July, 
each  Irregular  Air  Carrier,  except  those  Irregular  Air 
Carriers  utilizing  only  small  aircraft,  as  specified  in  sub- 


16 


paragraph  (2)  of  this  paagraph,  shall  file  with  the  Board 
a  quarterly  operational  report  covering  the  period  of  the 
three  preceding  calendar  months,  showing  all  flights  op¬ 
erated  in  air  transportation  during  such  period,  and  stat¬ 
ing,  with  respect  to  each  such  flight,  the  date  of  depar¬ 
tures  and  arrivals  and  the  origin,  destination  and  inter¬ 
mediate  points  served.  Whenever  any  Irregular  Air 
Carrier  theretofore  utilizing  only  small  aircraft,  as  spec¬ 
ified  in  subparagraph  (2)  of  this  paragraph,  undertakes 
to  utilize  in  its  air  transportation  services  any  single 
aircraft  unit  having  an  allowable  gross  take-off  weight 
in  excess  of  10,000  pounds,  or  three  or  more  aircraft  units 
(not  including  any  aircraft  unit  having  an  allowable 
gross  take-off  weight  of  less  than  6,000  pounds)  having 
an  aggregate  allowable  gross  take-off  weight  in  excess 
of  25,000  pounds,  such  Irregular  Air  Carrier  shall  notify 
the  Board  in  writing  within  not  more  than  ten  days  after 
the  actual  commencement  of  such  utilization. 

(d)  Registration  for  Exemption. 

(1)  Letter  of  Registration  Required. — From  and  after 
60  days  after  the  effective  date  of  this  section  no  Irregu¬ 
lar  Air  Carrier  may  engage  in  any  form  of  air  trans¬ 
portation  unless  there  is  then  outstanding  and  in  effect 
with  respect  to  such  air  carrier  a  Letter  of  Registration 
issued  by  the  Board:  Provided ,  That  if  any  Irregular  Air 
Carrier,  otherwise  authorized  to  engage  in  air  transporta¬ 
tion  pursuant  to  this  section,  shall  file  with  the  Board 
within  60  days  after  the  effective  date  of  this  section,  an 
application  for  a  Letter  of  Registration,  such  applicant 
may  engage  in  such  air  transportation  until  such  Letter 
has  been  issued,  or  such  applicant  has  been  notified  that 
it  appears  to  the  Board  that  such  applicant  is  not  entitled 
to  the  issuance  of  such  Letter. 

(2)  Jssvavee  of  Letter  of  Registration. — Upon  the  filing 
of  proper  application  therefor,  the  Board  shall  issue,  to 
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any  Irregular  Air  Carrier,  a  Letter  of  Registration  which, 
unless  otherwise  sooner  rendered  ineffective,  shall  expire 
and  be  of  no  further  force  and  effect,  upon  a  finding  by 
the  Board  that  enforcement  of  the  provisions  of  section 
401  (from  which  exemption  is  provided  in  this  section) 
would  be  in  the  public  interest  and  would  no  longer  be 
an  undue  burden  on  such  Irregular  Air  Carrier  or  Class 
of  Irregular  Air  Carriers.  Such  application  shall  be 
certified  to  by  a  responsible  official  of  such  carrier  as 
being  correct,  and  shall  contain  the  following  informa¬ 
tion:  (i)  date;  (ii)  name  of  carrier:  (iii)  mailing  ad¬ 
dress;  (iv)  location  of  principal  operating  base;  (v)  if  a 
corporation,  the  place  of  incorporation,  the  name  and 
citizenship  of  officers  and  directors  and  a  statement  that 
at  least  75  per  centum  of  the  voting  interest  is  owned  or 
controlled  by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions:  (vi)  if  an  individual 
or  partnership,  the  name  and  citizenship  of  owners  or 
partners:  (vii)  the  types  and  numbers  of  each  type  of 
aircraft  utilized  in  air  transportation.  Such  application 
shall  be  submitted  in  duplicate  in  letter  form  or  on 
C.A.B.  Form  No.  2789  which  is  available  on  request  for 
the  convenience  of  applicants. 

(3)  N  on-transferability  of  Letters  of  Registration . — A 
Letter  of  Registration  shall  be  n on-transferable  and  shall 
be  effective  only  with  respect  to  the  person  name  therein. 

(4)  Suspension  of  Letter  of  Registration. — Letters  of 
Registration  shall  be  subject  to  immediate  suspension 
when,  in  the  opinion  of  the  Board,  such  action  is  required 
in  the  public  interest. 

(5)  Revocation  of  Letter  of  Registration. — Letters  of 
Registration  shall  be  subject  to  revocation,  after  notice 
and  hearing,  for  knowing  and  willful  violation  of  any 
provision  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  or  of  any  order,  rule  or  regulation  issued  under 
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any  such  provision,  or  of  any  term,  condition,  .or  limita¬ 
tion  of  any  authority  issued  under  said  Act  or  regula¬ 
tions. 

(e)  Separability. — If  any  provision  of  this  section  or 
the  application  thereof  to  any  air  transportation,  person, 
class  of  persons,  or  circumstances  is  held  invalid,  the 
remainder  of  the  section  and  the  application  of  such  pro¬ 
visions  to  other  air  transportation,  persons,  classes  of 
persons,  or  circumstances  shall  not  be  affected  thereby. 
(52  Stat.  984  and  1004,  as  amended:  49  U.S.C.  425a  and 
496b). 

NOTE:  The  record-keeping  and  reporting  requirements 
of  this  section  have  been  approved  by  the  Bureau  of  the 
Budget  in  accordance  with  the  Federal  Reports  Act  of 
1942. 

By  the  Civil  Aeronautics  Board: 

/S/  M.  C.  MULLIGAN, 

Secretary. 

(SEAL) 

CIVIL  AERONAUTICS  BOARD.  ECONOMIC  REGU¬ 
LATIONS,  JULY  1,  1949. 

Part  291 — Classification  and  Exemption  of  Irregular 

Air  Carriers 

(Referred  to  in  the  foregoing  Brief  as  the  1949 

Regulation). 

Sec.  291.1  Definitions  (a)  Irregular  air  carrier.  The 
term  irregular  air  carrier  means  any  air  carrier  which 
(1)  directly  engages  in  air  transportation,  (2)  does  not 
hold  a  certificate  of  public  convenience  and  necessity 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  and  (3)  does  not  operate,  or  hold  out  to  the 
public  expressly  or  by  course  of  conduct  that  it  operates, 
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one  or  more  aircraft  between  designated  points,  or  within 
a  designated  point,  regularly  or  with  a  reasonable  degree 
of  regularity,  upon  which  aircraft  it  accepts  for  trans¬ 
portation,  for  compensation  or  hire,  such  members  of  the 
public  as  apply  therefor  or  such  property  as  the  public 
offers.  Xo  air  carrier  shall  be  deemed  to  be  an  irregular 
air  carrier  unless  the  air  transportation  services  offered 
and  performed  by  it  are  of  such  infrequency  as  to  pre¬ 
clude  an  implication  of  a  uniform  pattern  or  normal 
consistency  of  operation  between,  or  within,  such  desig¬ 
nated  points. 

Sec.  291.20  Large  irregular  carriers ;  revocation  of  let¬ 
ter  of  registration.  Letters  of  registration  of  large  ir¬ 
regular  carriers  shall  be  subject  to  revocation,  after 
notice  and  hearing,  for  knowing  and  willful  violation  of 
any  provisions  of  the  act  or  of  any  order,  rule,  or  regula¬ 
tion  issued  under  any  such  provisions  or  of  any  term, 
condition  or  limitation  of  any  authority  issued  under  said 
act  or  regulations. 

Sec.  291.23  Large  irregular  carriers ;  limitations  and 
scope  of  exemption.  The  exemption  accorded  large  ir¬ 
regular  carriers  by  this  part  shall  not  extend  to  the  air 
transportation  of  persons  hereinafter  prohibited  in  this 
section. 

(b)  Large  irregular  carriers  shall  not  carry  in  inter¬ 
state  or  overseas  air  transportation  persons  who  do  not 
fall  into  one  of  the  following  categories: 

(1)  Persons  to  whom  tickets  of  the  carrier  in  the  form 
prescribed  by  Sec.  291.24  have  been  sold  and  issued  at 
the  time  of  sale  by  the  carrier  or  one  of  its  regular  em¬ 
ployees;  or, 

(2)  Persons  who  have  been  furnished  by  a  ticket  agent 
with  whom  the  carrier  has  entered  into  a  written  agree¬ 
ment  for  the  furnishing  of  passengers,  and  to  whom 
tickets  of  the  carrier  in  the  form  prescribed  by  Sec.  291.24 
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have  been  sold  and  issued  by  such  ticket  agent  at  the  time 
of  sale. 

Sec.  291.24  Form  of  tickets  to  be  used .  Each  ticket 
issued  by  the  carrier,  or  by  its  authorized  ticket  agent, 
shall  have  printed  thereon  the  name  and  address  of  the 
carrier,  and  shall  provide  appropriate  spaces  for,  and 
shall  have  entered  thereon,  at  the  time  of  sale,  the  name 
and  permanent  address  of  the  passenger,  the  date  of  sale, 
the  date  of  flight,  origin  and  destination  points,  and  the 
fare  actually  paid  by  the  passenger.  Such  tickets  shall 
also  be  signed  at  the  time  of  sale  by  a  duly  authorized 
officer  or  employee  .of  the  carrier  or  agent.  On  or  after 
the  date  of  flight,  tickets  shall  be  validated  by  the  car¬ 
rier  in  some  appropriate  manner  on  the  face  thereof  to 
indicate  that  either'  the  transportation  service  covered 
thereby  has  been  rendered  or  appropriate  refund  has 
been  made  where  no  service  or  only  a  part  of  the  air 
transportation  service  has  been  rendered.  In  those  cases 
where  the  carrier  is  by  law  entitled  to  transport  any  per¬ 
son  at  a  free  or  reduced  rate  a  pass  shall  be  issued  to 
such  person,  with  the  exception  of  those  persons  described 
in  Sec.  223.3  of  this  chapter,  prior  to  departure  of  flight 
and  taken  up  by  the  carrier  at  the  destination  point. 
Each  such  pass  shall  have  printed  thereon  the  name  and 
address  of  the  carrier,  and  shall  contain  on  its  face  the 
name  and  address  of  the  passenger,  the  date  of  the  flight, 
origin  and  destination  points,  and  shall  indicate  the  status 
of  the  passenger  entitling  him  to  free  or  reduced  rate 
transportation.  [Amdt.  ER-154  effective  Dec.  10.  1949 , 
14  F .  R.  6807 ] 

Sec.  291.25  Large  irregular  carriers;  conditions  on  op¬ 
erating  authority:  payments  to  or  from  ticket  agents.  As 
an  express  condition  on  the  operating  authority  granted 
by  this  part  and  the  letters  of  registration  issued  here¬ 
under,  no  large  irregular  air  carrier  shall  accept  pay¬ 
ment  from  or  make  payment  to  any  ticket  agent  furnish- 


21 


ing  passengers  or  groups  of  passengers  for  transporta¬ 
tion  by  air  except  on  the  basis  of  a  written  bill,  invoice, 
or  other  written  statement  showing: 

(a)  The  information  specified  in  Sec.  291.24  contained 
in  tickets  sold  to  passengers  furnished  by  such  ticket 
agent. 

Sec.  291.26  Large  irregular  carriers;  conditions  on  op¬ 
erating  authority — agreements  with  ticket  agents.  As 
express  conditions  on  the  operating  authority  granted  by 
this  part  and  the  letters  of  registration  issued  hereunder. 

(a)  Each  agreement  between  a  large  irregular  carrier 
and  any  ticket  agent  shall  be  reduced  to  writing  and 
signed  by  all  the  parties  thereto,  if  it  relates  to  any  of 
the  following  subjects: 

(3)  The  solicitation  or  generation  of  passenger  traffic 
to  be  transported  by  a  large  irregular  carrier. 

(b)  No  large  irregular  carrier  shall  make  or  maintain 
any  agreement,  or  participate  in  any  arrangement,  with 
or  involving  any  ticket  agent  or  air  carrier  with  respect 
to  the  conduct  or  holding  out  of  air  transportation  serv¬ 
ices  by  such  carrier  individually  or  by  such  carrier  in 
combination,  conjunction,  or  collaboration  with  another 
air  carrier  or  carriers,  where  the  collective  air  trans¬ 
portation  service  so  agreed  upon  or  arranged  would,  if 
conducted  by  a  single  carrier  take  it  out  of  the  classifica¬ 
tion  of  an  irregular  air  carrier  as  set  forth  in  this  part. 
[Amdt.  ER-154.  effective  Dec.  10.  1949;  14  F.  R.  6807] 

_  Sec.  302.11  Limitations  on  practice,  (b)  Representa¬ 
tion  by  persons  formerly  associated  with  the  Board. 

(2)  Use  of  confidential  information.  No  person  who 
has  been  associated  with  the  Board  as  a  member,  officer 
or  employee,  or  any  person  associated  with  him,  shall 
ever  use  or  undertake  to  use  in  any  proceeding  or  matter 
before  the  Board  any  confidential  facts  or  information 
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which  came  into  the  possession  or  to  the  attention  of  any 
former  member,  officer,  or  employee  during  his  official 
association  with  the  Board  without  first  applying  for  and 
obtaining  the  consent  of  the  Board  for  the  use  of  such 
facts  or  information. 

Sec.  302.19  Sub  perns,  (g)  The  provisions  of  this  sec¬ 
tion  are  not  applicable  to  the  attendance  of  Board  mem¬ 
bers,  officers  or  employees  or  the  production  of  documen¬ 
tary  evidence  in  the  custody  thereof  at  a  hearing.  Ap¬ 
plications  therefor  shall  be  addressed  to  the  Examiner  in 
writing  and  shall  set  forth  the  need  of  the  moving  party 
for  such  evidence  and  its  relevancy  to  the  issues  of  the 
proceeding.  Such  applications  shall  be  processed  as 
motions  in  accordance  with  §302.18  (Buie  18),  except 
that  the  grant  thereof  by  an  Examiner,  in  whole  or  in 
part,  shall  be  immediately  reviewed  by  the  Board  upon 
its  own  initiative  and  shall  be  subject  to  final  Board 
action.  [Subsection  (.< 7 )  added  by  Amendment  No .  <9,  ef¬ 
fective  November  25 ,  1953 ,  18  F.  R.  7625] 

Regulations 

Serial  Number  ER-136 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

WASHINGTON  25,  D.  C. 

Economic  Regulations 
Interpretation  No.  1  to  %  292.1 
Adopted:  December  10,  1948 

IRREGULAR  AIR  CARRIERS 

The  following  interpretation  of  the  Economic  Regula¬ 
tions  §  292.1,  in  the  form  of  illustrative  examples  of  "ir¬ 
regular”  air  transportation  as  therein  defined,  is  being 
promulgated  pursuant  to  section  205(a)  of  the  Civil  Aero- 
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nautics  Act  and  Sec.  3(a)  of  the  Administrative  Proce¬ 
dure  Act.  It  is  adopted  as  part  of  the  regulations.  Its 
purpose  is  to  assist  irregular  air  carriers  to  conduct  their 
operations  in  conformity  with  the  Act  and  §  292.1  of  the 
Economic  Regulations. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  issues  the  following  interpretation  of 
§  292.1 : 

Examples  of  Irregular  Air  Transportation 
within  the  meaning  of  Section  292.1 

For  the  guidance  of  Irregular  Air  Carriers  and  other 
interested  parties  the  Board  here  sets  forth  a  number  of 
illustrative  examples  of  irregular  and  regular  service. 
All  Irregular  Air  Carriers  should  study  these  examples, 
for  the  Board  expects  to  use  them  as  standards  to  apply 
to  the  operations  of  such  Carriers. 

It  should  be  noted  that  all  of  the  illustrations  included 
here  refer  only  to  actual  operations.  Such  operations 
indicate  a  course  of  conduct  constituting  the  holding  out 
of  regular  or  irregular  service,  as  the  case  may  be.  The 
holding  out  of  regular  service  may  also  be  brought  about 
by  means  other  than  actual  operations — for  example,  al¬ 
though  its  services  are  operated  irregularly,  a  carrier 
may  be  holding  out  regular  service  by  reason  of  the  na¬ 
ture  and  extent  of  its  advertising  and  traffic  solicitation 
efforts.  In  other  words,  an  Irregular  Air  Carrier  is  not 
immune  from  enforcement  action  if  its  actual  operations 
are  irregular  but  all  the  circumstances  surrounding  its 
business  show’  that  the  carrier  is  holding  out  regular 
service. 

The  illustrations  included  represent  application  of  the 
principles  announced  in  Page  Ainvai/s,  Inc.,  Investigation , 
6  C.A.B.  1061,  Trans -Marine  Airways ,  Inc.,  Investigation 
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of  Activities,  6  C.A.B.  1071,  and  Investigation  of  Non 
Scheduled  Services,  6  C.A.B.  1049,  and  more  particularly 
of  the  cease  and  desist  order  entered  in  the  Matter  of  the 
N one erti floated  Operations  of  Trans  Caribbean  Air  Cargo 
Lines ,  Inc.,  Order  Serial  No.  E-370,  adopted  March  14, 
1947.  This  is  emphasized  because  the  Board  is  not  at¬ 
tempting  by  revision  of  section  292.1  either  to  enlarge  or 
contract  the  scope  of  operations  permitted  by  the  regula¬ 
tion. 

(1)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month 
which  are  encircled  on  the  following  calendar  table: 
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Since  these  flights  are  conducted  on  the  same  day  of 
each  week,  the  service  is  not  irregular  within  the  meaning 
of  the  regulation.  Moreover,  if  over  a  period  of  weeks 
an  occasional  Sunday  flight  is  omitted,  or  is  operated  on 
some  other  day  of  the  week,  such  minor  variations  in  the 
general  pattern  of  regulatory  would  not  cause  the  service 
to  become  an  irregular  service. 

(2)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month  which 
are  encircled  on  the  following  calendar  table; 
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These  flights  are  conducted  regularly,  twice  a  week, 
without  frequent  and  extended  definite  breaks  in  service 
and  are  obviously  not  irregular  within  the  meaning  of 
the  regulation.  Moreover,  if  over  a  period  of  weeks  an 
occasional  flight  is  omitted,  or  is  operated  on  some  other 
day  of  the  week,  such  minor  variations  in  the  general 
pattern  of  regularity  would  not  cause  the  service  to  be¬ 
come  an  irregular  service. 

(3)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  month 
which  are  encircled  on  the  following  calendar  table: 
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These  flights  are  conducted  at  regularly  recurring  pe¬ 
riods,  or  substantially  regular  periods  (every  4,  5  or  6 
days),  and  therefore  do  not  achieve  infrequency  and  ir¬ 
regularity  of  service  through  frequent  and  extended  defi¬ 
nite  breaks  in  service.  Such  service  is  not  irregular 
within  the  meaning  of  the  regulation. 
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(4)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  are  encircled  on  the  following  calendar 
table : 
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These  flights  are  conducted  twice  a  week  in  succeeding 
weeks  without  the  intervention  of  other  weeks  or  similar 
periods  at  irregular  but  frequent  intervals  during  which 
no  flights  are  operated.  Such  service  is  not  irregular 
within  the  meaning  of  the  regulation. 

(5)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  are  encircled  on  the  following  calendar 
table : 
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In  this  pattern,  unlike  the  preceding  example,  two 
breaks  of  at  least  a  week  occur  within  a  two-month  pe¬ 
riod.  However,  operations  in  the  other  weeks  occur  with 
such  frequency  that  the  breaks  in  service  are  not  of  suffi¬ 
cient  frequency  and  extent  to  compensate  for  the  sub¬ 
stantial  number  of  flights  conducted  with  frequency  over 
a  substantial  period.  The  flights  are  not  irregular  within 
the  meaning  of  the  regulations. 

(6)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  are  encircled  on  the  following  calendar 
table : 
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The  flights  do  not  exceed  two  per  week  and  the  two- 
month  period  includes  two  definite  breaks  in  service. 
However,  in  view  of  the  freqnent  rendition  of  service  on 
Tuesdays  and  Fridays  the  breaks  in  service  and  com¬ 
paratively  small  number  of  flights  operated  are  not  suffi¬ 
cient  to  destroy  the  pattern  of  regularity.  The  service 
is  not  irregular  within  the  meaning  of  the  regulation. 

(7)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  are  encircled  on  the  following  calendar 
table : 
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These  flights  are  operated  every  other  day  except  for 
infrequent  breaks.  Such  service  is  not  irregular  within 
the  meaning  of  the  regulation. 

(8)  Four  Large  Irregular  Air  Carriers  agree  to  utilize 
the  services  of  a  single  ticket  agency,  XYZ  Ticket  Agency, 
Inc.,  with  respect  to  service  between  points  A  and  B,  and 
to  furnish  to  the  agent  the  dates  upon  which  each  will 
operate  between  A  and  B.  If  the  flights,  considered  in 
combination,  of  such  carriers  between  A  and  B  reveal  a 
pattern  of  operations  similar  to  those  shown  in  examples 
(1)  through  (7)  above,  the  combination  of  flights  consti¬ 
tute  regular  air  transportation  and  each  such  carrier  is 
deemed  to  be  conducting  regular  operations  between  A 
and  B. 

(9)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  months 
which  are  encircled  on  the  following  calendar  table: 
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These  flights  are  conducted  on  a  different  day  of  each 
week,  and  are  operated  only  after  frequent  and  definite 
breaks  in  service.  Although  two  flights  (on  the  26th  and 
28th)  were  operated  within  one  period  of  less  than  one 
week,  this  frequency  was  compensated  for  by  the  breaks 
of  at  least  a  week  between  the  other  flights.  The  flights 
are  therefore  irregular  within  the  meaning  of  the  regula¬ 
tion. 

(10)  An  Irregular  Air  Carrier  operates  between  points 
A  and  B,  in  one  direction,  on  the  days  of  the  two  succes¬ 
sive  months  which  are  encircled  on  the  following  calendar 
table  (numerals  above  and  to  the  right  of  encircled  dates 
indicate  the  number  of  flights  operated  on  those  dates) : 
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These  flights  are  conducted  in  such  manner  that  fre¬ 
quent,  extended  and  definite  breaks  in  service  occur  at 
irregular  intervals  and  therefore  the  service  is  irregular 
within  the  meaning  of  the  regulation. 

By  the  Civil  Aeronautics  Board: 

/S/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 

(SEAL) 

FEDERAL  RULES  OF  CIVIL  PROCEDURE 

Rule  4.  Process,  (d)  Summons:  Perso-ml  Service.  The 
summons  and  complaint  shall  be  served  together.  The 
plaintiff  shall  furnish  the  person  making  service  with 
such  copies  as  are  necessary.  Service  shall  be  made  as 
follows : 

(4)  Upon  the  United  States,  by  delivering  a  copy  of 
the  summons  and  of  the  complaint  to  the  United  States 
attorney  for  the  district  in  which  the  action  is  brought 
or  to  an  assistant  United  States  attorney  ,or  clerical  em¬ 
ployee  designated  by  the  United  States  attorney  in  a 
writing  filed  with  the  clerk  of  the  court  and  by  sending  a 
copy  of  the  summons  and  of  the  complaint  by  registered 
mail  to  the  Attorney  General  of  the  United  States  at 
Washington,  District  of  Columbia,  and  in  any  action  at- 


tacking  the  validity  of  an  order  of  an  officer  or  agency 
of  the  United  States  not  made  a  party,  by  also  sending  a 
copy  of  the  summons  and  of  the  complaint  by  registered 
mail  to  such  officer  or  agency. 

Rule  12.  Defenses  and  Objections — When  and  How 
Presented — By  Pleading  or  Motion — Motion  for  Judgment 
on  Pleadings. 

(a)  When  Presented.  A  defendant  shall  serve  his  an¬ 
swer  within  20  days  after  the  service  of  the  summons  and 
complaint  upon  him,  unless  the  court  directs  otherwise 
when  service  of  process  is  made  pursuant  to  Rule  4(e). 
A  party  served  with  a  pleading  stating  a  cross-claim 
against  him  shall  serve  an  answer  thereto  within  20  days 
after  the  service  upon  him.  The  plaintiff  shall  serve  his 
reply  to  a  counterclaim  in  the  answer  within  20  days 
after  service  of  the  answer  or,  if  a  reply  is  ordered  by 
the  court,  within  20  days  after  service  of  the  order,  un¬ 
less  the  order  otherwise  directs.  The  United  States  or 
an  officer  or  agency  thereof  shall  serve  an  answer  to  the 
complaint  or  to  a  cross-claim,  or  a  reply  to  a  counter¬ 
claim,  within  60  days  after  the  service  upon  the  United 
States  attorney  of  the  pleading  in  which  the  claim  is 
asserted.  The  service  of  a  motion  permitted  under  this 
rule  alters  these  periods  of  time  as  follows,  unless  a  dif¬ 
ferent  time  is  fixed  by  order  of  the  court:  (1)  if  the  court 
denies  the  motion  or  postpones  its  disposition  until  the 
trial  on  the  merits,  the  responsive  pleading  shall  be 
served  within  10  days  after  notice  of  the  court’s  action; 
(2)  if  the  court  grants  a  motion  for  a  more  definite  state¬ 
ment  the  responsive  pleading  shall  be  served  within  10 
days  after  the  service  of  the  more  definite  statement. 

Rule  25.  Substitution ■  of  Parties,  (d)  Public  Officers; 
Death  or  Separation  from  Office.  When  an  officer  of  the 
United  States,  or  of  the  District  of  Columbia,  the  Canal 
Zone,  a  territory,  an  insular  possession,  a  state,  county, 
city  or  other  governmental  agency,  is  a  party  to  an  action 
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and  during  its  pendency  dies,  resigns,  or  otherwise  ceases 
'  to  hold  office,  the  action  may  be  continued  and  maintained 

by  or  against  his  successor,  if  within  6  months  after  the 
successor  takes  office  it  is  satisfactorily  shown  to  the  court 
that  there  is  a  substantial  need  for  so  continuing  and 

#  maintaining  it.  Substitution  pursuant  to  this  rule  may  be 

¥  made  when  it  is  shown  by  supplemental  pleading  that 

the  successor  of  an  officer  adopts  or  continues  or  threatens 
to  adopt  or  continue  the  action  of  his  predecessor  in  en¬ 
forcing  a  law  averred  to  be  in  violation  of  the  Constitu- 
^  tion  of  the  United  States.  Before  a  substitution  is  made, 

the  party  or  officer  to  be  affected,  unless  expressly  assent¬ 
ing  thereto,  shall  be  given  reasonable  notice  of  the  ap¬ 
plication  therefor  and  accorded  an  opportunity  to  object. 
As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949. 

^  Buie  37.  Refusal  to  Make  Discovery:  Consequences,  (f) 

Expenses  Against  United  States .  Expenses  and  attor- 
f  ney’s  fees  are  not  to  be  imposed  upon  the  United  States 

under  this  rule. 

Rule  39.  Trial  by  Jury  or  by  the  Court,  (c)  Advisory 
Jury  and  Trial  by  Consent.  In  all  actions  not  triable  of 
right  by  a  jury  the  court  upon  motion  or  of  its  own  initia¬ 
tive  may  try  any  issue  with  an  advisory  jury  or,  except 

•  in  actions  against  the  United  States  when  a  statute  of  the 
United  States  provides  for  trial  without  a  jury,  the  court, 
with  the  consent  of  both  parties,  may  order  a  trial  with 
a  jury  whose  verdict  has  the  same  effect  as  if  trial  by 

,  jury  had  been  a  matter  of  right. 


Rule  54.  Judgments:  Costs,  (d)  Costs.  Except  when 
express  provision  therefor  is  made  either  in  a  statute  of 
the  United  States  or  in  these  rules,  costs  shall  be  allowed 
as  of  course  to  the  prevailing  party  unless  the  court 
otherwise  directs:  but  costs  against  the  United  States,  its 
officers,  and  agencies  shall  be  imposed  only  to  the  extent 
rmitted  bv  law.  Costs  mav  be  taxed  bv  the  clerk  on 
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one  day’s  notice.  On  motion  served  within  5  days  there¬ 
after,  the  action  of  the  clerk  may  be  reviewed  by  the 
court. 


Rule  55.  Default .  (e)  Judgment  Against  the  United 
States.  Xo  judgment  by  default  shall  be  entered  against 
the  United  States  or  an  officer  or  agency  thereof  unless 
the  claimant  establishes  his  claim  or  right  to  relief  by 
evidence  satisfactory  to  the  court. 

Rule  62.  Stag  of  Proceedings  to  Enforce  a  Judgment. 
(e)  Stay  in  Favor  of  the  United  States  or  Agency  There¬ 
of.  When  an  appeal  is  taken  by  the  United  States  or  an 
officer  or  agency  thereof  or  by  direction  of  any  depart¬ 
ment  of  the  Government  of  the  United  States  and  the 
operation  .or  enforcement  of  the  judgment  is  stayed,  no 
bond,  obligation,  or  other  security  shall  be  required  from 
the  appellant. 

Rule  65.  Injunctions .  (c)  Security.  Xo  restraining 

order  or  preliminary  injunction  shall  issue  except  upon 
the  giving  of  security  by  the  applicant,  in  such  sum  as 
the  court  deems  proper,  for  the  payment  of  such  costs 
and  damages  as  may  be  incurred  or  suffered  by  any  party 
who  is  found  to  have  been  wrongfully  enjoined  or  re¬ 
strained.  Xo  such  security  shall  be  required  of  the  United 
States  or  of  an  officer  or  agency  thereof.  As  amended 
Dec.  27,  1946,  eff.  March  19,  1948. 


A  surety  upon  a  bond  or  undertaking  under  this  rule 
submits  himself  to  the  jurisdiction  of  the  court  and  ir¬ 
revocably  appoints  the  clerk  of  the  court  as  his  agent 
upon  whom  any  papers  affecting  his  liability  on  the  bond 
or  undertaking  may  be  served.  His  liability  may  be  en¬ 
forced  on  motion  without  the  necessity  .of  an  independent 
action.  The  motion  and  such  notice  of  the  motion  as  the 
court  prescribes  may  be  served  on  the  clerk  of  the  court 
who  shall  forthwith  mail  copies  to  the  persons  giving 
securitv  if  their  addresses  are  known. 
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AIR  TRANSPORT 


North  American  Airlines  Group 


Lcwin  Fischgrund  Weiss  Hart 

\ - . - ' 

CONTROL 

*  '  *  . . .  V 

North  American  Air  Coach  System . advertises  and  sells  tickets  as  North 

American  Airlines  Agency. 

Republic  Air  Coach  System . handles  accounting  and  ground  service. 

Trans  National  Airlines . flies  passengers. 

Trans  American  Airways . flies  passengers. 

North  American  Airlines . flies  passengers  and  furnishes  flight  per¬ 

sonnel  for  all  three  airlines. 

California  Aircraft  Co . owns  and  leases  aircraft. 

Twentieth  Century  Aircraft  Co . owns  and  leases  aircraft. 


Bid  for  Certificate  Based  on  Size 

With  combined  revenues  nearing  $10  million  annually, 
nonsked  coach  group  merges  to  seek  new  status. 


North  American  Air  Coach  System— 
a  $  10-million  nonscheduled  aircoach 
operation— has  asked  the  Civil  Aero¬ 
nautics  Board  to  approve  a  merger  with 
six  other  companies  that  the  carrier 
hopes  will  pave  the  way  for  a  regular 
airline  certificate. 

The  six  companies  are: 

•  North  American  Airlines,  Trans  Na¬ 
tional  Airlines.  Trans  American  Air¬ 
ways— the  operating  companies; 

•  Republic  Air  Coach  System— the 
ground  servicing  and  accounting  firm; 

•  California  Aircraft  Co.,  Twentieth 
Century  Aircraft  Co.— the  firms  which 
own  the  aircraft. 

Ar  present,  all  of  these  are  tied  to¬ 
gether  bv  a  series  of  contracts.  Sales 
activity  for  all  is  carried  on  by  North 
American  Air  Coach  System,  also 
known  as  North  American  Airlines 
Agency. 

►  Bid  by  Biggest— If  the  merger  is  ap¬ 
proved,  the  surviving  company  would 
be  North  American  Airlines.  With  all 
of  the  companies  under  one  corporate 
tent,  the  airline  believes  it  can  make  a 
good  case  before  CAB  as  the  largest  and 
most  solvent  contender  for  a  regular  air- 
coach  certificate. 

One  or  more  nonsked  airlines  may 


get  such  a  certificate  as  the  result  of  the 
Board’s  “Investigation  of  Air  Services 
by  Large  Irregular  Carriers,”  slated  to 
begin  Sept.  3. 

But  if  they  do,  it  will  be  over  the  bit¬ 
ter  protests  of  the  certificated  passenger 
carriers.  As  an  indication  of  what  may 
come,  American  Airlines  already  has 
filed  with  CAB  an  exhibit  titled  “North 
American  Airlines:  A  Case  History  in 
Circumvention  of  Law  and  Lawful  Reg¬ 
ulation.”  This  allegation  refers  to  the 
fact  that  some  nonskeds  previously 
owned  by  or  connected  with  the  owners 
of  North  American  Air  Coach  System 
had  .  their  registrations  revoked  by  CAB 
for  flying  too  often. 

This  has  not  happened  to  the  pres¬ 
ent  North  American  Air  Coach  System. 
The  contractual  relationships  within 
the  group  have  been  so  carefully  put 
together  that  no  CAB  enforcement  pro¬ 
ceeding  has  ever  been  brought  against 
the  present  merger  applicants.  These 
contracts  allow  the  carriers  to  operate 
within  CAB’s  flight-frequenev  limits  for 
individual  nonskeds  and  pile  up  sur¬ 
prising  financial  results. 

►  Sales  Approach— Those  results  have 
rested  on  an  aggressive  sales  campaign 
that  has  left  few  outlets  untapped. 


North  American’s  management  stepped 
into  the  aircoach  field  very  early  after 
the  war.  By  this  time  thev  have  prob¬ 
ably  more  experience  in  the  aggregate 
than  any  other  nonsked  coach  group. 

The  sales  campaign  has  been  featured 
by  intensive  radio  advertising  on  disc- 
jockev  shows  with  an  offer  to  deliver 
tickets  free  of  charge  following  tele¬ 
phoned  order;  giant  neon  rigns;  more 
space  in  classified  sections  of  telephone 
directories  than  any  other  line.  All  the 
advertising,  in  other  words,  was  di¬ 
rected  right  at  the  low-budget  travel 
market. 

North  American  believes  its  sales 
account  for  nearly  one-third  of  all  do¬ 
mestic,  nonsked  common-carriage  air¬ 
coach  business.  It  has  21  sales  offices. 
Offices  in  cities  not  on  NA’s  trunk 
routes  buy  the  customer  a  ticket  via 
scheduled  airline  to  a  connecting  point. 

Revenue  passenger  miles  flown  now 
rival  Western  Air  Lines:  thev  exceed 
those  of  Colonial  and  Northeast  to¬ 
gether;  and  thev  exceed  those  of  Con¬ 
tinental,  Mid-Continent  or  Chicago  & 
Southern  individually. 

The  North  American  executive  of¬ 
fices  at  Burbank  Air  Terminal.  Calif., 
are  as  attractive  and  substantial-looking 
as  those  of  any  domestic  airline.  The 
New  York  sales  office  appears  to  out¬ 
shine  them  all.  Customer  sendee  in  the 
form  of  ticketing,  ramp  and  flight  at¬ 
tendant  courtesy  and  efficiency  appears 
equal  to  coach  service  rendered  by  any 
competitor. 

The  companies  fly  jam-packed  (79 
passenger)  DC-4s  in  competition  with 
the  faster,  less-crowded  DC-6  and  Con¬ 
nie  coaches  of  American.  National  and 
TWA  as  well  as  the  DC-4  coaches  of 
other  airlines. 

Yet,  sales  and  load  factors  have  risen 
even  higher  this  vear— even  though  cer¬ 
tificated  competitors  cut  coach  fares 
and  increased  coach  schedules  this  win¬ 
ter  and  spring  to  meet  nonsked  compe¬ 
tition. 

►  Equipment— One  of  the  merger 
group.  Twentieth  Centurv  Aircraft  Co., 
bought  a  fifth  DC-4  last  month,  after 
losing  out  in  bidding  for  Slick  Air¬ 
way’s  prototype  DC-6  A.  This  DC-4  is 
now  being  fitted  with  aft-facing  seats. 

The  carriers  also  operate  DC-3s  on 
shorter  hauls  and  as  extra  sections  on 
long  hauls.  The  DC-3s  and  a  Lodestar 
are  owned  bv  Standard  Airlines— a  non¬ 
operating  company  belonging  to  part¬ 
ners  of  North  American.  Standard  is 
not  an  applicant  in  this  merger. 

Negotiations  with  both  Douglas  and 
Lockheed  to  buv  four  new  DC-6As  or 
Super  Constellations  have  been  delayed 
by  financing  difficulties  because  of  un¬ 
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SEAT-PACKED  DC-4,  which  scats  79.  gives  North  American  incentive  to  push  sales. 


certainty  about  CAB  policy  toward  in¬ 
dependent  airlines. 

Flying  Tiger  Line  docs  the  DC-4 
overhaul  and  maintenance;  the  com¬ 
panies  do  the  rest. 

►  The  Merger  Application— 'Hie  CAB 
application  proposes  merger  of  the  seven 
companies  because  they  “could  better 
perform  any  air  transportation  which 
may  be  authorized  in  the  pending  in¬ 
vestigation  (Docket  5132)  than  could 
any  one  of  the  named  large  irregular 
carriers  .  .  .  (and)  many  of  the  problems 
which  have  faced  the  Board  arising  out 
of  irregular  carrier  operations  would  be 
solved  if  there  were  somewhat  fewer 
large  irregular  carriers,  each  or  most  of 
them  being  somewhat  larger,  and  finan¬ 
cially  more  sound  than  many  of  them 
have  been  in  the  past.” 

“This  position  is  supported  by  the 
Sparkman  Report,”  North  American 
states,  alluding  to  the  favorable  stand 
taken  on  bigger  nonsked  operations  and 
mergers  in  a  report  by  Sen.  John  Spark¬ 
man’s  Small  Business  Committee. 

The  merger  application  proposed  only 
one  class  of  stock  for  the  consolidated 
company— 10  million  common  shares  $1 
par  value  with  equal  voting  rights. 

►  Financial— You  can  judge  the  size  of 
the  system  from  the  consolidated  finan¬ 
cial  statement  submitted  with  the  mer¬ 
ger  application.  Net  operating  profit 
last  year  topped  $1  million,  with  rev¬ 
enues  of  nearly  $7  million.  For  the 
fiscal  year  ended  this  June,  revenues  ap¬ 
proached  S10  million.  And  calendar 
year  1952  may  show  further  gains: 
revenues  are  running  over  $1  million  a 
month  now. 

Here  arc  highlights  of  the  statement: 
•  Profit  before  income  taxes  in  calendar 


1951  was  $1,158,438  on  revenues  of 
$6.693,350— of  which  fares  accounted 
for  $6,001,605,  charter  and  commission 
income  $623,528,  excess  baggage  $43,- 
282,  plane  lease  $17,400  and  miscel¬ 
laneous  S7.535.  , 

•  Operating  expenses  break  down  as 
follows:  salaries  of  flight  and  operations 
personnel  $431,752;  maintenance 
$634.06S;  gas  and  oil  $794,145;  plane 
rental  $1S2,906;  plane  depreciation 
S264.9b56;  insurance  $108,751;  food 
$73,21*5;  per  diem  pay  flight  personnel 
$77,166;  landing  fees  $48,667;  phone 
and  wire  $43,958;  travel  flight  personnel 
$  1 2.7S6;  baggage  handling  $28,150; 
passenger  service  $36,250;  plane  sup¬ 
plies  $16,177;  and  other  items  $34,232. 

•  Selling  expense  was  $2,297,200,  ad¬ 
ministrative  $40$, 643  and  other  ex¬ 
pense  $41,890— making  grand  total  ex¬ 
penses  $5,534,913. 

•  Total  assets  Dee.  31,  1951  were  $2,- 
5S7.505  including  four  DC-4s  bought 
at  $1,628,400  with  current  book  value 
of  $1,381,238.  Current  assets  of  $S63,- 
967  compared  with  current  liabilities 
of  $545,568.  Net  worth  consisted  of 
stock  at  $21,740  and  surplus  and  part¬ 
nership  equity  of  $1,106,931. 

►  Company  History— Stanley  Weiss  and 
James  Fischgrund,  partners  in  North 
American  Air  Coacn  System,  started 
Standard  Airlines  in  1945,  buving*  a 
DC- 3  with  the  help  of  a  $40,000  Re¬ 
construction  Finance  Corp.  loan.  (None 
of  the  applicants  owe  RFC  any  money 
now;  all  planes  are  owned  outright  by 
the  group.) 

CAB  regulations  on  flight  frequency 
were  less  defined  than  today  and  had 
never  been  tested  in  court.  But  CAB 
eventually  moved  against  Standard  Air¬ 


lines  for  flying  too  frequently.  The 
Board  suspended  Standard’s  registra¬ 
tion.  But  the  U.  S.  Court  of  Appeals 
stayed  the  CAB  suspension  order.  lTie 
court  ultimately  ruled  that  the  Board 
had  illegally  suspended  the  carrier's 
registration  without  giving  them  a 
hearing. 

In  the  ensuing  period  1948-49  non¬ 
sked  business  bloomed  in  the  sun  of  the 
year-long  court  stay  and  other  court  rul¬ 
ings  that  left  CAB  without  defined  pow¬ 
ers  to  suspend  nonskeds  tor  flying  too 
often.  In  1949  the  Appeals  Court 
ruled  that  CAB  must  give  a  company  a 
hearing  before  putting  it  out  of  busi¬ 
ness. 

Meanwhile  American  Airlines  asked 
the  U.  $.  District  Court,  N.  Y.,  for  an 
injunction  against  Standard’s  flying  too 
often,  in  alleged  violation  of  the  CAB 
flight-frequency  regulation.  Standard 
won  this  case  too. 

But  finally  CAB  revoked  Standard's 
registration  in  1949,  after  proper  hear¬ 
ing.  • 

Then  Weiss  and  Fischgrund  joined 
up  with  R.  Hart  and  Jack  Lewin  and 
set  up  the  nucleus  of  the  present  seven- 
company  contract  organization.  They 
organized  North  American  Airlines 
Agency  and  Republic  Air  Coach  Svs- 
tem,  and  entered  into  contracts  for 
these  two  to  furnish  sales,  accounting 
and  ground  service  for  nonsked  carriers. 
Such  contracts  arc  now  in  effect  with 
the  other  five  merger  applicants  plus 
Standard  Airlines  (now  only  an  aircraft- 
owning  company)  and  Hemisphere  Air¬ 
lines,  an  operating  nonsked. 

On  July  5.  1950,  CAB  revoked  the 
registration  of  Viking  Airlines,  owned 
bv  Lewin  and  Hart-also  for  flying  too 
much.  And  on  Apr.  20,  1951,  CAB 
similarly  revoked  the  registration  of 
Oxnard  Sky  Freight,  a  carrier  whose 
sales  were  handled  by  the  North  Amer¬ 
ican  Airlines  Agency  under  a  contract 
arrangement. 

As  profits  grew.  Republic  and  North 
American's  owners  bought  more  planes 
and  expanded  sales  facilities.  They 
formed  California  Aircraft  Co.  and 
Twentieth  Century  Aircraft  Co.  as  part¬ 
nerships  to  own  planes  and  lease  them 
to  the  carriers. 

And  that’s  the  setup  today.  None 
of  the  present  carriers  contracted  fly 
too  frequently  on  any  one  route,  as 
North  American  interprets  the  current 
CAB  regulation.  But  if  sales  of  the 
agenev  expand  further,  it's  a  safe  bet 
that  North  American  Air  Coach  System 
will  have  little  trouble  signing  on  an 
additional  carrier  (with  a  CAB  letter 
of  registration)  to  handle  the  increased 
business. 
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BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  5679 

In  the  matter  of  the  Joint  Application  of  NORTH 
AMERICAN  AIRLINES,  INC.,  a  North  Carolina  cor¬ 
poration;  TRANS  NATIONAL  AIR  LINES,  INC.,  a 
Washington  corporation;  TRANS  AMERICAN  AIR¬ 
WAYS,  INC.,  a  Nevada  corporation;  NORTH  AMERI¬ 
CAN  AIR  COACH  SYSTEM,  INC.,  a  New  York  corpo¬ 
ration,  formerly  and  also  known  as  North  American  Air¬ 
lines  Agency  Corporation;  REPUBLIC  AIR  COACH 
SYSTEM,  a  partnership;  CALIFORNIA  AIRCRAFT 
COMPANY,  a  joint  venture;  and  TWENTIETH  CEN¬ 
TURY  AIRCRAFT  COMPANY,  a  joint  venture,  for  Ap¬ 
proval  of  a  Merger  Agreement  Under  Section  408  of  the 
Civil  Aeronautics  Act  of  1938  as  Amended. 

APPLICATION  FOR  APPROVAL  OF  MERGER 

AGREEMENT 

1.  North  American  Airlines,  Inc.,  formerly  Twentieth 
Century  Airlines,  Inc.,  a  North  Carolina  corporation; 
Trans  National  Air  Lines,  Inc.,  formerly  Alaska  Southern 
Air  Lines,  Inc.,  a  Washington  corporation;  and  Trans 
American  Airways,  Inc.,  a  Nevada  corporation,  are  large 
irregular  carriers  engaged  in  air  transportation  under 
letters  of  registration  issued  by  the  Civil  Aeronautics 
Board  pursuant  to  provisions  of  Section  292.1  of  the 
Board’s  Economic  Regulations. 

2.  North  American  Air  Coach  System,  Inc.,  a  New  York 
corporation,  is  engaged  in  the  business  of  selling  air 
transportation  on  large  irregular  carriers,  principally  the 
three  carriers  named  in  Paragraph  No.  1. 

3.  Republic  Air  Coach  System  is  a  partnership  in  which 
the  partners  are  Jack  B.  Lewin,  James  Fischgrund  and 
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Stanley  D.  Weiss.  The  partnership,  pursuant  to  agree¬ 
ment  entered  into  with  each  of  the  three  carriers  named 
in  Paragraph  No.  1,  furnishes  ground  facilities  and  per¬ 
sonnel  to  each  of  said  parties  at  various  airports,  includ¬ 
ing  Lockheed  Air  Terminal,  Burbank,  California;  Midway 
Airport,  Chicago,  Illinois;  LaGuardia  Airport,  New  York, 
N.  Y. ;  and  International  Airport,  Miami,  Florida. 

Republic  Air  Coach  System  also  performs  all  account¬ 
ing  and  bookkeeping  services  for  each  of  the  carriers 
named  in  Paragraph  No.  1. 

4.  California  Aircraft  Company  is  a  joint  venture  in 
which  the  joint  venturers  are  James  Fischgrund,  J.  B. 
Lewin,  Stanley  D.  Weiss,  and  Maury  Swidler.  The  per¬ 
sons  named  as  joint  venturers  are  the  owners  of  aircraft 
which  are  leased  from  time  to  time  to  large  irregular 
carriers,  including  those  named  in  Paragraph  No.  1  above. 

5.  Twentieth  Century  Aircraft  Company  is  a  joint  ven¬ 
ture  in  which  the  joint  venturers  are  Stanley  D.  Weiss, 
J.  B.  Lewin  and  James  Fischgrund.  The  persons  named 
as  joint  venturers  are  the  owners  of  aircraft  which  are 
leased  from  time  to  time  to  large  irregular  carriers,  in¬ 
cluding  those  named  in  Paragraph  No.  1  above. 

6.  This  Application  is  filed  in  order  to  secure  authority 
from  the  Civil  Aeronautics  Board  for  all  of  the  parties 
above  named  to  merge  into  a  single  corporation  in  ac¬ 
cordance  with  the  “ Agreement  for  Merger  of  Corporations 
and  Consolidation  of  Joint  Ventures”,  copy  of  which  is 
attached  hereto  as  Appendix  A.  There  are  also  attached 
hereto  as  Appendix  B  Consolidated  Statement  of  Finan¬ 
cial  Position  as  of  December  31,  1951  and  Consolidated 
Statement  of  Profit  and  Loss  for  the  year  ended  Decem¬ 
ber  31,  1951  for  the  corporations,  partnership  and  joint 
ventures  involved  in  the  proposed  merger. 

7.  This  merger  agreement  is  filed  in  the  belief  that  the 
corporations  and  other  parties  concerned  could  better  per- 


form  any  air  transportation  which  may  be  authorized  in 
the  pending  investigation,  Docket  No.  5132,  than  could 
any  one  of  the  named  large  irregular  carriers,  each  of 
which  is  an  applicant  in  that  proceeding.  It  is  also  filed 
in  the  belief  that  many  of  the  problems  which  have  faced 
the  Board  arising  out  of  irregular  carrier  operations 
would  be  solved  if  there  were  somewhat  fewer  large  ir¬ 
regular  carriers,  each  or  most  of  them  being  somew’hat 
larger,  and  financially  more  sound  than  many  of  them 
have  been  in  the  past. 

8.  This  position  is  supported  by  the  Sparkman  Report 1 
and  is  filed  in  accordance  with  recommendations  by  the 
Senate  Select  Committee  on  Small  Business  to  the  Civil 
Aeronautics  Board,  concerning  steps  -which  the  Board 
might  take  with  respect  to  irregular  carriers.  In  that 
Report  it  was  recommended  that  the  Board : 

“C.  Issue  a  regulation  which  w^ould  establish  a  pro¬ 
cedure  for  existing  and  new  irregular  carriers  to  file 
for  permanent  authority  to  operate  an  unsubsidized 
second-class  or  coach-type  route  service  without  re¬ 
gard  to  regularity,  but  limited  as  to  the  total  allow¬ 
able  flights.1  The  committee  envisons  that  these  car¬ 
riers  would  operate  on  a  far  larger  scale  than  the 
negligible  operations  of  the  handful  of  ‘nonskeds’  to 
which  the  Board  has  thus  far  granted  individual  ex¬ 
emptions.  It  seems  obvious  to  the  committee  that 
some  consolidation  should  take  place  among  the  pres¬ 
ent  55  irregular  carriers  and  the  Board  should  en¬ 
courage  joint  applications  by  2  or  more  existing 
carriers.” 

1  In  the  opinion  of  these  applicants,  limitation  on  the 
number  of  flights  would  be  unnecessary  and  economic¬ 
ally  unsound. 

9.  The  Board  did  not  adopt  any  regulation  under  winch 
joint  applications  could  be  filed  in  Docket  No.  5132  and, 

1  Role  of  Irregular  Airlines  in  United  States  Air  Transporta¬ 
tion  Industry ,  Senate  Report  No.  540,  82nd  Congress,  1st  Session. 
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therefore,  no  joint  applications  by  several  carriers  have 
been  filed.  The  alternative  method  of  carrying  out  the 
basic  recommendation  in  the  Sparkman  Report  appears 
to  be  for  one  or  more  such  carriers,  applicants  in  Docket 
No.  5132,  to  file  an  application  for  merger  or  acquisition 
of  control  under  Section  40S  of  the  Act.  This  appears  to 
be  a  procedure  which  will  enable  the  Board  to  carry  out 
the  sound  recommendation  of  the  Sparkman  Committee. 

WHEREFORE  it  is  requested  that  the  proposed  mer¬ 
ger  of  the  corporations,  partnership  and  joint  ventures, 
as  set  forth  in  the  agreement  hereinabove  referred  to,  be 
approved  by  the  Board  subject  to  such  proper  conditions 
as  to  the  Board  may  seem  proper. 

Respectfully  submitted, 

/S/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
Attorney  for  Applicants 

Appendix  A 
Page  1 

AGREEMENT  FOR  MERGER  OF  CORPORATIONS 

AND  CONSOLIDATION  OF  JOINT  VENTURES 

This  Agreement  For  Merger  Of  The  Corporations  here¬ 
inafter  named  and  the  Consolidation  of  the  Business  In¬ 
terests  hereinafter  set  forth  made  and  entered  into  on 
this  2Sth  day  of  July,  1952,  in  the  City  of  Los  Angeles: 
County  of  Los  Angeles,  State  of  California,  by  and  be¬ 
tween 

(1)  NORTH  AMERICAN  AIRLINES,  INC.,  for¬ 
merly  Twentieth  Century  Airlines,  Incorporated, 
a  North  Carolina  corporation,  hereinafter  re¬ 
ferred  to  as 
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“First  Party” 

(2)  TRANS  NATIONAL  AIR  LINES,  INC.,  for- 
merlv  Alaska  Southern  Air  Lines,  Incorporated 
in  the  State  of  Washington,  hereinafter  referred 
•to  as 

“Second  Party” 

(3)  TRANS  AMERICAN  AIRWAYS,  INC.,  a  Ne¬ 
vada  corporation,  hereinafter  referred  to  as 

“Third  Party” 

(4)  NORTH  AMERICAN  AIR  COACH  SYSTEM, 
INC.,  a  New  York  corporation,  formerly  and  also 
known  as  North  American  Airlines  Agency  Corp., 
hereinafter  referred  to  as 

“Fourth  Party” 

(5)  REPUBLIC  AIR  COACH  SYSTEM,  a  partner¬ 
ship,  hereinafter  referred  to  as 

“Fifth  Party” 

(6)  CALIFORNIA  AIRCRAFT  COMPANY,  a  joint 
venture,  hereinafter  referred  to  as 

“Sixth  Party” 

(7)  TWENTIETH  CENTURY  AIRCRAFT  COM¬ 
PANY,  a  joint  venture,  hereinafter  referred  to  as 

“Seventh  Partv” 

WITNESSETH  : 

WHEREAS,  the  FIRST,  SECOND,  THIRD  and 
FOURTH  Parties  are  corporations  and  desire  to  merge 
into  one  corporation  and  become  part  of  the  FIRST 
Party,  or  consolidate  and  become  part  of  a  corporation 
hereinafter  to  be  organized,  and 
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WHEREAS,  FIFTH  Party  is  a  partnership,  and  the 
SIXTH  and  SEVENTH  Parties  are  Joint  Ventures 
owned  by  the  persons  executing  this  agreement  who  de¬ 
sire,  upon  the  terms  and  conditions  hereinafter  set  forth, 
to  transfer  their  interests  and  assets  in  said  partnership 
and  ventures  to  the  FIRST  Party  or  to  consolidate  their 
interests  in  a  corporation  hereinafter  to  be  organized, 

NOW,  THEREFORE,  IT  IS  HEREBY  MUTUALLY 
UNDERSTOOD  AND  AGREED: 

1.  The  constituent  corporations,  consisting  of  the 
FIRST,  SECOND,  THIRD  and  FOURTH  Parties,  agree 
to  merge  and  shall  be  merged  into  a  single  corporation 
by  merging  into  the  FIRST  Party,  North  American  Air¬ 
lines,  Inc.,  a  North  Carolina  corporation,  as  the  surviv¬ 
ing  corporation,  pursuant  to  the  laws  of  the  State  of 
North  Carolina. 

2.  The  FIFTH,  SIXTH  and  SEVENTH  Parties  agree 
to  consolidate  and  transfer  over  and  unto  the  FIRST 
Party  all  right,  title  and  interest  of  said  parties  in  said 
properties  and  agree  to  subscribe  for  and  accept  capital 
stock  of  said  FIRST  Party  based  upon  the  net  value  of 
said  properties  as  determined  by  appraisal  and  audit  in 
the  manner  hereinafter  set  forth. 

3.  The  terms  and  conditions  of  the  merger  of  the  con¬ 
stituent  corporations  and  the  transfer  of  the  businesses 
herein  named  and  the  mode  of  carrying  this  agreement 
into  effect,  and  the  manner  and  basis  of  converting  the 
shares  of  the  constituent  corporations  and  the  assets  of 
the  constituent  businesses  into  the  shares  of  the  surviving 
corporation  are  as  follows: 

A.  Upon  the  merger  of  the  constituent  corporations, 
the  SECOND,  THIRD  and  FOURTH  Parties  shall  cease 
and  the  surviving  corporation,  consisting  of  the  FIRST 
Party,  shall  succeed  to  and  shall  become  the  owner  of 
all  the  rights  and  properties  of  each  of  the  constituent 
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corporations  as  of  the  date  hereinafter  set  forth,  and  the 
surviving  corporation  shall  be  subject  to  all  of  the  debts 
and  liabilities  of  each  of  the  constituent  corporations  as 
of  the  date  hereinafter  set  forth  in  the  same  manner  as 
if  the  surviving  corporation  had  itself  incurred  said  debts, 
liabilities  and  obligations. 

B.  Upon  the  merger  of  the  constituent  corporations,  the 
FIFTH,  SIXTH  and  SEVENTH  Parties  shall  cease  and 
the  surviving  corporation  shall  succeed  to  and  become  the 
owner  of  all  of  the  rights  and  properties  of  the  FIFTH, 
SIXTH  and  SEVENTH  Parties  as  of  the  date  herein¬ 
after  set  forth  and  the  surviving  corporation  shall  be 
subject  to  all  of  the  debts,  obligations  and  liabilities  of 
the  FIFTH,  SIXTH  and  SEVENTH  Parties  as  of  the 
date  hereinafter  set  forth  in  the  same  manner  as  if  the 
surviving  corporation  had  itself  incurred  said  obligations, 
subject  to  the  obtaining  of  necessary  permits  and  au¬ 
thorization  for  the  issuance  of  stock  for  said  assets  and 
properties  of  said  parties. 

C.  The  Articles  of  Incorporation  of  the  surviving  cor¬ 
poration  shall  be  amended  to  provide  as  follows: 

“The  corporation  shall  have  authority  to  issue  only 
one  class  of  stock,  consisting  of  common  stock,  and 
the  total  number  of  shares  which  the  corporation 
shall  have  authority  to  issue  is  Ten  Million  (10,000,- 
000)  shares  of  the  aggregate  par  value  of  Ten  Million 
($10,000,000.00)  Dollars  and  the  par  value  of  each 
share  shall  be  One  ($1.00)  Dollar.” 

All  shares  shall  have  equal  voting  rights.  The  shares 
of  the  capital  stock  of  FPRST  Party  now  outstanding 
shall  be  surrendered,  transferred,  and  endorsed  over  to 
the  FIRST  Party  and  in  lieu  and  instead  thereof  the 
owners  thereof  shall  receive  the  new  stock  based  upon 
the  net  value  of  properties  of  the  FIRST  Party  as  deter¬ 
mined  by  an  appraisal  and  audit  as  of  the  date  herein¬ 
after  set  forth. 
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All  shares  of  the  capital  stock  of  the  SECOND,  THIRD 
and  FOURTH  Parties  outstanding  as  of  the  date  herein¬ 
after  set  forth  shall  be  converted  into  shares  of  the  cap¬ 
ital  stock  of  the  surviving  corporation  on  the  basis  of  the 
net  value  of  properties  of  said  corporations  as  determined 
by  appraisal  and  audit  in  the  manner  hereinafter  set 
forth  and  as  of  the  date  hereinafter  set  forth. 

All  assets  of  the  FIFTH,  SIXTH  and  SEVENTH  Par¬ 
ties  as  of  the  date  hereinafter  set  forth  shall  be  trans¬ 
ferred  to  the  FIRST  Party  in  lieu  of  and  in  considera¬ 
tion  for  shares  of  capital  stock  of  the  surviving  corpora¬ 
tion  on  the  basis  of  the  net  value  of  properties  of  said 
FIFTH,  SIXTH  and  SEVENTH  Parties  as  determined 
by  an  appraisal  and  audit  in  the  manner  hereinafter  set 
forth  as  of  the  date  hereinafter  set  forth.  Said  exchange 
and  conversion  shall  be  completed  upon  the  acquisition  by 
the  surviving  corporation  of  all  of  the  assets  of  the  con¬ 
stituent  corporations  and  parties  herein  named  as  the 
same  existed  as  of  the  effective  date  hereinafter  set  forth. 

4.  This  agreement  is  to  be  effective  only  upon  issuance 
of  a  Certificate  of  Convenience  and  Necessity,  or  an  Ex¬ 
emption  Order  to  any  .of  the  parties  hereto  by  the  Civil 
Aeronautics  Board  authorizing  route  type  airline  oper¬ 
ations  over  a  route  or  routes  serving  substantially  the 
same  points  as  the  points  presently  being  served  by 
FIRST,  SECOND  and  THIRD  Parties,  or  routes  serving 
such  points  and  other  points,  and  upon  approval  of  this 
agreement  by  the  Civil  Aeronautics  Board. 

5.  The  effective  date  hereof  shall  be  thirty  (30)  days 

after  a  Certificate  of  Convenience  and  Necessitv  or  an 

* 

Exemption  Order  is  issued  as  hereinabove  provided.  The 
date  for  the  transfer  of  all  the  rights  and  assets  to  the 
surviving  corporation  by  the  SECOND,  THIRD, 
FOURTH,  FIFTH,  SIXTH  and  SEVENTH  Parties  shall 
be  sixty  (60)  days  after  a  Certificate  of  Convenience  and 
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Necessity  or  an  exemption  order  is  issued  by  the  Civil 
Aeronautics  Board  as  hereinabove  provided.  The  ap¬ 
praisal  hereinabove  referred  to  shall  be  made  by  Marshall 
&  Stevens,  appraisers,  and  the  audit  shall  be  made  by  a 
certified  public  accountant  as  may  be  agreed  by  all  the 
parties  hereto. 

6.  In  the  event  the  parties  unanimously  elect  in  writing 
to  consolidate  and  transfer  their  interests  and  assets  to  a 
new  corporation  to  be  organized  under  and  pursuant  to 
the  laws  of  a  State  of  the  United  States,  and  consent  is 
obtained  from  the  Civil  Aeronautics  Board  for  transfer 
of  said  Certificate  of  Convenience  and  Necessity  or  Ex¬ 
emption  to  said  new  corporation,  then  said  new  corpora¬ 
tion  shall  be  deemed  to  be  the  surviving  corporation  in 
lieu  and  instead  of  the  FIRST  Party  and  all  the  other 
provisions  of  this  agreement  shall  remain  in  full  force. 

7.  This  agreement  shall  have  no  force  or  effect  what¬ 
soever  save  and  except  and.only  in  the  event  a  Certificate 
of  Convenience  and  Necessity,  or  an  Exemption  Order  is 
issued  by  the  Civil  Aeronautics  Board  as  hereinabove  set 
forth  to  one  or  more  of  the  parties  hereto,  in  which  event 
the  party  acquiring  said  Certificate  of  Convenience  or 
Necessity  or  Exemption  Order  shall  be  deemed  to  be  the 
surviving  corporation  in  lieu  and  instead  of  the  FIRST 
Party,  and  all  of  the  other  provisions  of  this  agreement 
shall  remain  in  full  force. 

8.  The  parties  hereto  shall  as  and  w’hen  required  by  the 
FIRST  Party  execute  such  documents  and  do  such  acts 
and  take  or  cause  to  be  taken  such  action  as  the  surviving 
corporation  may  deem  reasonably  necessary  or  desirable 
in  order  to  vest  in  and  confirm  to  the  surviving  corpora¬ 
tion  title  to  and  possession  of  the  rights,  properties,  and 
assets  of  the  other  parties,  and  otherwise  to  carry  out 
the  full  intent  and  purpose  of  this  agreement. 
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9.  The  FIKST,  SECOND,  THIRD  and  FOURTH  Par¬ 
ties  hereto  shall  upon  issuance  of  any  new  stock  imprint 
upon  such  certificate  that  it  is  subject  to  the  terms  of  this 
agreement.  The  stockholders  of  FIRST,  SECOND, 
THIRD  and  FOURTH  Parties  hereby  agree  that  upon 
transfer  of  their  stock  in  said  corporations  they  shall  im¬ 
print  thereon  that  said  stock  is  subject  to  the  terms  of 
this  agreement.  The  FIFTH,  SIXTH  and  SEVENTH 
Parties  hereto  and  all  parties  in  interest  of  said  FIFTH, 
SIXTH  and  SEVENTH  Parties  agree  that  they  shall, 
upon  transfer  of  any  of  their  interest  in  said  partnership 
or  joint  venture,  transfer  said  interest  only  subject  to  the 
terms  of  this  agreement. 

10.  This  agreement  is  made  pursuant  to  and  in  accord¬ 
ance  with  a  Resolution  of  the  Board  of  Directors  and  ap¬ 
proved  by  all  of  the  stockholders  of  the  corporate  parties, 
and  of  all  partners  and  all  persons  interested  in  the  joint 
ventures. 

IN  WITNESS  WHEREOF  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written, 

NORTH  AMERICAN  AIRLINES,  INC. 

By  /s/  Edward  McAndrews,  Pres. 

First  Party 

TRANS  NATIONAL  AIR  LINES,  INC. 

By  /s/  Harold  Feldman,  Pres. 

Second  Party 

TRANS  AMERICAN  AIRWAYS,  INC. 

By  /s/  Maury  Swidler,  Pres. 

Third  Party 

NORTH  AMERICAN  AIR  COACH 
SYSTEM,  INC. 

By  /s/  J.  B.  Lewin,  Pres. 

Fourth  Party 
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REPUBLIC  AIR  COACH  SYSTEM 

By  /s/  James  Fischgrund 
/s/  J.  B.  Lewin 
/s/  Stanley  D.  Weiss 
Fifth  Party 

CALIFORNIA  AIRCRAFT  CO. 

By  /s/  James  Fischgrund 
/s/  J.  B.  Lewin 
/s/  Stanley  D.  Weiss 
/s/  Maury  Swidler 
Sixth  Party 

TWENTIETH  CENTURY 
AIRCRAFT  CO. 

By  /s/  James  Fischgrund 
/s/  J.  B.  Lewin 
/s/  Stanley  D.  Weiss 
Seventh  Partv 


r 
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APPENDIX  B 
Page  1 


TRANS  AMERICAN  AIRWAYS,  INC. 
TWENTIETH  CENTURY  AIRLINES,  INC. 
TRANS  NATIONAL  AIRLINES,  INC. 

NORTH  AMERICAN  AIRLINES  AGENCY  CORP. 
REPUBLIC  AIR  COACH  SYSTEM  (a  partnership) 
TWENTIETH  CENTURY  AIRCRAFT  CO.  (a  partnership) 
CALIFORNIA  AIRCRAFT  CO.  (a  partnership) 

Consolidated  Statement  of  Financial  Condition 
December  31,  1951 

ASSETS 


CURENT  ASSETS 

Cash  on  Hand  and  in  Banks  576,777.24 

Acounts  Receivable — 

Trade  276,660.92 

Less :  Reserve  for 

doubtful  accounts  49,690.72  226,970.20 


Loans  Receivable 


60,219.79 


Total  Current  Assets  863,967.23 

Reserve  For  Net  Book 
Cost  Depreciation  Value 

FIXED  ASSETS 
Airplanes 

(4  DC-4s)  1,628,400.00  279,623.96  1,348,776.04 
Plane  Improve¬ 
ments  38,227.06  5,765.10  32,461.96 

Furniture  and 

Equipment  40,919.94  4,907.42  36,012.52 


Total  Fixed 

Assets  1,707,547.00  290,296.48  1,417,250.52  1,417,250.52 


LEASEHOLD  IMPROVEMENTS  49,769.96 

DEFERRED  CHARGES  TO  EXPENSE 
Unexpired  Insurance  134,531.07 

Deferred  Auto  Expense  6,883.35 

Prepaid  Rent  26,286.69 

Deferred  Trip  Continuation  Expense  4,755.39 


Total  Deferred  Charges 
OTHER  ASSETS 
Deposits 

Organization  Cost 


172,456.50 

79,610.55 

4,450.24 


Total  Other  Assets 


84,060.79 


2,587,505.00 


Total  Assets 
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Liabilities  and  Net  Worth 


CURRENT  LIABILITIES 
Accounts  Payable — Other  Carriers 
Accrued  Expenses 
Transportation  Taxes  Payable 
Insurance  Contracts  Payable 
Advance  Reservations — Tax  Collected 


137,672.58 

141,457.39 

149,008.69 

79,690.50 

37,739.06 


Total  Current  Liabilities 


545,568.22 


MORTGAGE  PAYABLE 
DEFERRED  CREDITS  TO  INCOME 
Advance  Ticket  Sale 
NET  WORTH 
Capital  Stock 

Surplus  and  Partnership  Equity 


634,221.00 

279,044.60 


21,740.00 

1,106,931.18 


Total  Net  Worth 


1,128,671.18 


Total  Liabilities  and  Net  Worth 


2,587,505.00 


APPENDIX  B 
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TRANS  AMERICAN  AIRWAYS,  INC. 
TWENTIETH  CENTURY  AIRLINES,  INC. 

TRANS  NATIONAL  AIRLINES,  INC. 

NORTH  AMERICAN  AIRLINES  AGENCY  CORP. 
REPUBLIC  AIR  COACH  SYSTEM  (a  partnership) 
TWENTIETH  CENTURY  AIRCRAFT  CO.  (a  partnership) 
CALIFORNIA  AIRCRAFT  CO.  (a  partnership) 


Consolidated  Statement  of  Profit  and  Loss 
For  the  Year  Ended  December  31,  1951 


REVENUES 

Fares  6,001,605.83 

Charter  and  Commission  Income  623,528.19 

Excess  Baggage  43,281.68 

Plane  Lease  17,400.00 

Miscellaneous  7,535.11 


Total  Revenues 
EXPENSES 

Operating  Expense  (Schedule  1) 

Selling  Expense  (Schedule  2) 

Administrative  Expense  (Schedule  3) 

Other  Expense: 

Loss  on  Sale  of  Fixed 
Assets  23,384.61 

Interest  18,505.40  41,890.01 


6,693,350.81 


2,787,179.24 

2,297,200.48 

408,642.88 


Total  Expenses 


5,534,912.61 


Net  Profit  for  the  Year  Ended 
December  31,  1951 


1,158,438.20 
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Schedule  1 

TRANS  AMERICAN  AIRWAYS,  INC. 
TWENTIETH  CENTURY  AIRLINES,  INC. 

TRANS  NATIONAL  AIRLINES,  INC. 

NORTH  AMERICAN  AIRLINES  AGENCY  CORP. 
REPUBLIC  AIR  COACH  SYSTEM  (a  partnership) 
TWENTIETH  CENTURY  AIRCRAFT  CO.  (a  partnership) 
CALIFORNIA  AIRCRAFT  CO.  (a  partnership) 


Operating  Expense 


Salaries — Pilots,  Stewardesses  and  Operations 

431,752.38 

Maintenance  and  Repairs 

634,068.23 

Gas  and  Oil 

794,145.03 

Plane  Rental 

182,906.99 

Depreciation — Airplanes 

264,956.18 

Insurance 

108,750.58 

Food 

73,215.46 

Per  Diem — Pilots  and  Stewardesses 

77,165.56 

Landing  Fees 

48,666.59 

Telephone  and  Telegraph 

43,958.17 

Travel  Expense — Flight  Personnel 

12,785.81 

Baggage  Handling 

28,150.17 

Passenger  Service 

36,249.99 

Plane  Supplies 

16,177.02 

Ship  Cleaning 

6,388.43 

Pilot  Training 

4,756.91 

Uniforms 

3,068.81 

Technical  Manuals  and  Charts 

2,384.78 

Payroll  Taxes 

7,826.49 

Damaged  and  Lost  Baggage 

1,749.05 

Equipment  Rental 

2,035.60 

Other  Operating  Expense 

6,021.01 

Total  Operating  Expense  (Appendix  B) 

2,787,179.24 
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APPENDIX  B 
Schedule  2 

TRANS  AMERICAN  AIRWAYS,  INC. 
TWENTIETH  CENTURY  AIRLINES,  INC. 

TRANS  NATIONAL  AIRLINES,  INC. 

NORTH  AMERICAN  AIRLINES  AGENCY  CORP. 
REPUBLIC  AIR  COACH  SYSTEM  (a  partnership) 
TWENTIETH  CENTURY  AIRCRAFT  CO.  (a  partnership) 
CALIFORNIA  AIRCRAFT  CO.  (a  partnership) 


Selling  Expense 


Commissions — Independent  Agents  and  Carriers 

971,299.46 

Advertising 

478,075.13 

Salaries — Sales  and  Reservations 

251,878.46 

Trip  Continuation 

266,074.78 

Selling  Supplies  and  Expense 

61,675.97 

Bad  Debts 

54,308.62 

Entertainment,  Sales  and  Promotion 

20,053.28 

Printing  Expense  (Ticket  and  Sales  Printing) 

18,729.40 

Telephone  and  Telegraph 

44,606.21 

Travel 

32,247.51 

Leasehold  Expenses — Sales  Offices 

21,139.45 

Bonus — Sales  Personel 

5,910.09 

Rent — Sales  Offices 

64,472.53 

Other  Selling  Expense 

6,729.59 

Total  Selling  Expense  (Appendix  B) 

2,297,200.48 
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Schedule  3 

TRANS  AMERICAN  AIRWAYS,  INC. 
TWENTIETH  CENTURY  AIRLINES,  INC. 

TRANS  NATIONAL  AIRLINES,  INC. 

NORTH  AMERICAN  AIRLINES  AGENCY  CORP. 
REPUBLIC  AIR  COACH  SYSTEM  (a  partnership) 
TWENTIETH  CENTURY  AIRCRAFT  CO.  (a  partnership) 
CALIFORNIA  AIRCRAFT  CO.  (a  partnership) 


General  and  Administrative  Expense 


Salaries — Administrative 

137,971.04 

Professional  Services — Legal 

59,507.84 

Professional  Services — Auditing 

9,503.00 

Telephone  and  Telegraph 

50,553.87 

Travel 

24,559.87 

Rent 

25,819.37 

Stationery  and  Office  Supplies 

20,147.90 

Payroll  Taxes — (Office  Portion) 

8,685.47 

Passenger  Services 

23,127.15 

Postage 

3,947.77 

Depreciation — Furniture  and  Equipment 

2,257.97 

Workmans  Compensation  Insurance 

14,137.86 

Contract  Labor 

5,210.94 

Other  Administrative  Expenses 

23,212.83* 

Total  General  and  Administrative  Expense 

(Appendix  B)  408,642.88 


*  This  Expense  consists  of  the  General  and  Miscellaneous  Ac¬ 
counts  on  the  books  of  the  seven  named  companies. 
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CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

November  22,  1946 

ECONOMIC  REGULATIONS  DRAFT  RELEASE 

No.  14. 

Subject :  Classification  and  Exemption  of  Non-certificated 
Air  Carriers — Revision  of  Section  292.1  of  the 
Economic  Regulations. 

The  Civil  Aeronautics  Board  today  issued  a  new  pro¬ 
posed  revision  of  Section  292.1  of  the  Economic  Regula¬ 
tions  concerning  the  operations  of  air  carriers  which  do 
not  hold  a  certificate  of  public  convenience  and  necessity 
authorizing  air  transportation.  A  copy  of  the  proposal  is 
attached  hereto. 

In  its  revised  form  the  regulation  represents  the  tenta¬ 
tive  decision  of  the  Board  after  a  careful  consideration  of 
all  comments  submitted  on  the  earlier  revision  proposed 
by  the  Board  in  May  of  this  year  and  reflects  a  continu¬ 
ing  study  of  the  numerous  problems  which  this  form  of 
air  transportation  presents.  Despite  the  receipt  of  the 
many  comments  and  particularly  because  of  the  tentative 
character  of  these  proposals,  some  of  which  at  this  stage 
do  not  represent  unanimous  conclusions  by  the  Board, 
the  Board  has  determined  to  afford  all  interested  per¬ 
sons  additional  opportunity  for  either  written  comment 
or  oral  argument  on  the  new  revision. 

On  January  6,  1947,  the  Board  will  convene  for  the  pur¬ 
pose  of  hearing  oral  argument  upon  the  revision  as  now 
proposed.  However,  in  view  of  the  increasing  number  of 
persons  interested  in  the  Board’s  future  determination  of 
this  matter  it  may  be  necessary  not  only  to  limit  the 
amount  of  time  'which  may  be  allotted  to  each  participant, 
but  also  to  limit  the  number  of  persons  which  may  pre- 
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sent  oral  argument.  It  is  therefore  required  that  each 
person  desiring  to  appear  in  person  before  the  Board 
submit  in  writing  to  the  Secretary  on  or  before  Decem¬ 
ber  23,  1946,  notice  of  such  desire,  together  with  a  state¬ 
ment  specifying  (1)  the  amount  of  time  requested,  (2) 
the  capacity  in  which  such  person  would  appear,  whether 
on  his  own  behalf  or  as  a  representative  for  one  or  more 
other  persons,  (3)  the  names  of  all  persons  officially  rep¬ 
resented,  if  any,  and  (4)  the  respective  interests  of  the 
person  appearing,  and  each  person  whom  he  officially  rep¬ 
resents.  As  it  may  be  necessary  to  restrict  oral  argument 
to  a  hearing  of  such  interests  as  are  not  too  indirect  or 
remote,  the  notice  of  the  Secretary  should  clearly  show 
the  immediacy  of  the  interest  involved. 

Written  comments  or  briefs  may  be  submitted  in  lieu  of 
oral  argument,  or  in  addition  thereto.  It  is  not  necessary 
that  interested  parties  present  any  comment  orally  before 
the  Board  for  all  written  material  submitted  will  receive 
equal  consideration.  All  such  written  material  should  be 
filed  with  the  Secretary  not  later  than  December  23,  1946. 

Wherever  a  number  of  persons  have  common  interests 
in  connection  with  the  proposed  revision,  it  is  urged  that 
such  interests  be  represented  before  the  Board  by  a  sin¬ 
gle  spokesman,  or  that  their  common  view’s  be  submitted 
in  writing  through  a  single  document.  While  such  proce¬ 
dure  is  merely  suggested  at  this  time,  circumstance  may 
ultimately  require  that  this  and  other  measures  be  taken 
to  keep  the  proceeding  within  the  bounds  of  reason  and 
facilitate  the  orderly  and  proper  disposition  of  the  prob-  * 
lems  involved.  With  these  objectives  in  mind,  the  Board 
requests  that  interested  persons  exert  every  effort  to  so 
organize  the  preparation  of  their  view’s  as  to  permit  a 
clear  and  concise  presentation  designed  to  minimize  du¬ 
plication,  confusion  and  irrelevancy,  and  directed  to  the 
speedy  and  judicious  conclusion  of  the  matter  in  question. 


BRIEF  FOR  RESPONDENT 


?Hntteb  States  Court  ot  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

North  American  Airlines,  Inc.,  et  al.,  petitioners, 

v. 

Civil  Aeronautics  Board,  respondent 

i 

. 

ON  PETITION  FOR  REVIEW  OF  AN  ORDER  OF  THE  CIVIL 

AERONAUTICS  BOARD 


FRANKLIN  M.  STONE, 

General  Counsel , 
JOHN  H.  WANNER. 
Associate  General  Counsel, 


O.  D.  OZMENT, 

Chief,  Litigation  and 
Research  Division, 

ROBERT  L.  PARK, 

GERALD  F.  KRASSA. 

HENRY  M.  SWITKAY, 

LOUIS  M.  KAPLAN. 

Attorneys, 

Civil  Aeronautics  Board, 
Washington  25,  D.  C. 


Civil  Aeronautics  Board, 

Washington  25,  D.  C. 


T ~ 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  The  questions  relating  to  the  Board’s  determinations 
that  petitioners  comprise  a  single  air  carrier  conducting 
operations  in  violation  of  Section  401(a),  that  petitioners 
have  consolidated  their  properties  in  violation  of  Section 
408(a)(1),  and  that  the  individual  petitioners  have  acquired 
control  of  the  irregular  air  carriers  in  violation  of  Section 
408(a)  (5),  are 

(a)  Whether  the  Board  made  adequate  subsidiary  find¬ 
ings  supported  by  substantial  evidence; 

(b)  Whether  ticket  agencies  and  aircraft  leasing  com¬ 
panies  are  engaged  in  a  6 4 phase  of  aeronautics”;  and 

(c)  As  to  the  Section  408(a)(1)  violation,  whether  tech¬ 
nical  unity  of  title  in  a  single  corporation  is  a  prerequisite 
thereto. 

2.  The  question  relating  to  the  determination  that  each 
irregular  carrier,  viewed  separately,  has  conducted  and 
held  out  excessive  operations  is  whether  the  complaint 
charged  such  individual  violations. 

3.  The  questions  relating  to  the  validity  of  the  Board’s 
“ ticket  agency”  regulations  are 

(a)  Whether  petitioners  are  entitled  to  complain  of 
regulations  in  effect  prior  to  their  embarking  upon  the 
scheme  of  operations  here  involved  and  where  there  is 
no  showing  of  prior  investment  or  business  property 
affected  by  the  regulations;  and,  if  so, 

(b)  Whether  adjudicatory  procedures  were  a  pre¬ 
requisite  to  valid  promulgation  of  the  regulations. 

4.  The  questions  relating  to  due  process  are 

(a)  Whether  petitioners  were  entitled  to  discovery 
against  the  Board  to  determine  what  staff  views  and 
memoranda  were  before  the  Board  in  relation  to  the  pro¬ 
mulgation  of  the  “ticket  agency”  regulations;  and 

(b)  Whether  the  Board  erred  in  denying  petitioners’ 

request  for  disqualification  of  Member  Denny  as  un- 

timelv  or  insufficient. 
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Conclusion 


A.  The  Board  is  empowered  to  revoke  irregular  ear¬ 

ners  authority  for  a  Section  40S  violation,  and 
notice  and  an  opportunity  to  achieve  com¬ 
pliance  was  not  required  prior  to  institution  of 
the  revocation  proceeding  in  view  of  the  willful 
character  of  the  violation  . 

B.  Petitioners  were  not  unlawfully  deprived  of  ac¬ 

cess  to  evidence  in  the  Board's  possession  and 
control  . 

C.  The  Board  did  not  err  either  in  refusin'?  to  dis¬ 

qualify  Member  Denny  or  to  inquire  further 
into  his  asserted  disqualification  . 
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?Hntteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,858 

North  American  Airlines,  Inc.;  Trans  National  Airlines, 
Inc.;  Trans  American  Airways,  Inc.;  Jacob  Freed  Adel- 
man,  d.b.a.  Hemisphere  Air  Transport;  North  American 
Air  Coach  System,  Inc.,  and  Stanley  D.  Weiss,  James 
Fischgrund,  Jack  B.  Lewin  and  R.  R.  Hart,  Individually 
and  as  Partners  d.b.a.  Republic  Aircoach  System,  also 
d.b.a.  Twentieth  Century  Aircraft  Company,  also  d.b.a. 
California  Aircraft  Company,  and  Stanley  D.  Weiss  and 
James  Fischgrund,  as  Partners,  d.b.a  Standard  Air- 
motive  Company,  petitioners, 


v. 

Civil  Aeronautics  Board,  respondent 


ON  PETITION  FOR  REVIEW  OF  AN  ORDER  OF  THE  CIVIL 

AERONAUTICS  BOARD 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  OF  THE  CASE 

Petitioners  herein  comprise  what  is  variously  known  as 
“North  American  Airlines,”  the  “North  American  Com¬ 
bine,”  and  the  “North  American  Group.”  Through  their 
collective  activities,  regular  scheduled  airline  services  are 
held  out  and  provided  in  the  name  of  North  American  over 
routes  extending  between  New  York  and  West  Coast  points 
and  between  New  York  and  Miami.  These  operations  pur¬ 
portedly  are  conducted  under  authority  of  Letters  of  Regis¬ 
tration  as  “Large  Irregular  Carriers”  held  by  various  air¬ 
line  companies,  including  four  of  the  petitioners.  For 


(1) 
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record  purposes,  flights  are  assigned  to  the  different  ir¬ 
regular  carriers  in  an  attempt  to  preclude  any  individual 
irregular  carrier  from  being  charged  with  operating  regu¬ 
larly  between  the  same  points,  but  so  that  all  of  the  flights 
will  constitute  a  regular  operation.1  The  Board  has  di¬ 
rected  all  of  the  petitioners  to  cease  and  desist  from  en¬ 
gaging  in  air  transportation  and  from  violating  the  control 
provisions  of  the  Act,  and  has  revoked  the  Letters  of 
Registration  of  the  irregular  carrier  petitioners.  Review 
is  here  sought  of  the  Board’s  Order  (E-9360,  Tr.  6782, 
6S35).- 


1  Large  Irregular  Carriers  do  not  hold  certificates  of  public  con¬ 
venience  and  necessity  authorizing  regular  service  over  established 
routes,  but  rather  operate  pursuant  to  registration  with  the  Board 
under  exemption  regulations  (C.A.B.  Economic  Regulations,  Part 
292,  effective  June  10,  1947,  injra,  p.  74,  Part  291,  effective  May 
20,  1949.  injra ,  p.  87).  While  operations  under  these  regulations 
are  unrestricted  from  a  geographical  standpoint,  only  infrequent 
and  highly  irregular  operations  arc  permitted  between  the  same 
pairs  of  points.  The  operations  here  involved  are  planned  on  the 
basis  of  daily  operations  (Tr.  1912-1914.  2280.  5716)  and,  as  dem¬ 
onstrated  in  the  text  of  this  brief,  are  held  out  on  a  scheduled 
daily  basis. 

On  November  15.  1955,  the  Board  issued  an  opinion  and  order 
(E-9744)  in  the  Large  Irregular  Air  Carrier  Investigation ,  Docket 
No.  5132  et  a!,  in  which,  effective  January  1,  1956,  specified  irregu¬ 
lar  carriers  were  issued  “Interim  Operating  Authorizations”  which 
will  permit  unlimited  charter  flights,  and  ten  flights  per  month  on  a 
regular  basis  between  designated  points  as  to  passengers  obtained 
on  an  individual  basis.  This  order  carries  forward  the  “ticket 
agency”  requirements  and  the  prohibition  against  combined  opera¬ 
tions  by  carriers,  and  preserves  all  pending  enforcement  proceed¬ 
ings.  The  irregular  air  carrier  petitioners  here  were  not  granted 
the  new  authorization,  since  their  activities  presently  arc  con¬ 
tinued  only  by  virtue  of  stay  orders  (see  note  2.  infra).  Further, 
the  new  interim  authorizations  granted  are  only  for  the  period 
necessary  to  determine  the  fitness  of  the  recipients  to  receive  con¬ 
tinued  authority. 

2  The  portions  of  the  Board’s  order  directing  the  petitioners  to 
cease  and  desist  from  engaging  in  air  transportation,  from  violat¬ 
ing  the  control  provisions  of  the  Act.  and  revoking  the  Letters  of 
Registration  (pars.  1-4)  were  to  have  become  effective  on  Septem¬ 
ber  1,  1955,  sixty  days  after  entry  of  Order  E-9360.  These  dates 
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The  organizational  basis  for  petitioners’  activities  is 
depicted  in  a  chart  annexed  to  the  Examiner’s  initial  de¬ 
cision  (Tr.  6583),  which  decision  was  adopted  by  the  Board 
as  a  part  of  its  decision  (Tr.  6789).  The  petitioners  North 
American  Airlines,  Inc.,  Trans  National  Airlines,  Inc., 
Trans  American  Airways,  Inc.,  and  Adelman,  d.b.a  Hemi¬ 
sphere  Air  Transport,  hold  letters  of  registration  as  irregu¬ 
lar  air  carriers  (Complaint,  pars.  1-4,  Tr.  2,  3,  4,  Amended 
answer  par.  1,  Tr.  52).  They  are  basically  “paper”  con¬ 
cerns,  owning  no  aircraft  or  aircraft  maintenance  facilities 
and  possessing  no  traffic  generating  or  accounting  facilities. 
The  aircraft  employed  are  owned  by  Twentieth  Centuiy 
Aircraft  Company,  California  Aircraft  Company,  and 
Standard  Airmotive  Company,  which  are  partnerships  com¬ 
posed  principally  of  two  or  more  of  the  individual  peti¬ 
tioners  Weiss,  Fischgrund,  Lewin,  and  Hart  (Complaint, 
par.  17,  Tr.  7,  Amended  answer  par.  1,  Tr.  52).  These  air¬ 
craft  are  leased  to  the  four  irregular  air  carrier  petitioners, 
and  to  a  fifth  irregular  air  carrier,  Unit  Export  Co.,  Inc., 
which  came  into  the  operation  after  institution  of  the 
Board’s  proceeding  (see  Tr.  64S9-6491).  Pursuant  to  con¬ 
tracts  between  North  American  Airlines,  Inc.,  and  the 
other  carriers,  flight  operations  are  conducted  for  all  car¬ 
riers  in  the  combine  by  North  American  Airlines,  Inc. 
(Complaint,  par.  18,  Tr.  7,  Amended  answer  par.  1,  Tr.  52, 
see  Exs.  CA  1-6,  Tr.  4822-4839).  Aircraft  maintenance  is 
performed  by  the  Flying  Tiger  Line  and  Standard  Air- 
motive  Company  pursuant  to  contract  (Tr.  1811,  1812). 

The  scheduling  of  flights  and  traffic  generation,  including 
the  sale  of  tickets  and  extensive  advertising  in  the  name 
of  North  American  Airlines,  is  performed  for  all  of  the 
irregular  carriers  in  the  combine  by  the  petitioner  North 
American  Air  Coach  System,  Inc.,  a  “ticket  agency”  owned 


subsequently  were  postponed  by  the  Board  “until  30  days  after  the 
entry  by  a  Court  of  Appeals  of  any  decision  affirming  said  order” 
(Order  E-944S,  Tr.  6864).  Other  portions  of  Order  E-9360  direct¬ 
ing  interim  compliance  with  the  limitations  upon  irregular  carrier 
operating  authority  (pars.  5-7)  were  stayed  by  this  Court  pending 
review. 
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by  the  petitioners  Weiss,  Fischgrund,  Lewin,  and  Hart 
(Complaint,  par.  19,  Tr.  7,  Amended  answer,  par.  1,  Tr.  52). 3 
Republic  Air  Coach  System,  another  partnership  composed 
of  the  four  individual  petitioners,  performs  reservations 
control,  accounting,  and  fiscal  duties  for  all  of  the  com¬ 
panies  involved,  receiving  and  disbursing  funds  and  making- 
bookkeeping  adjustments  between  the  accounts  of  the  var¬ 
ious  companies  (Complaint,  par.  20,  Tr.  8,  Amended  An¬ 
swer,  par.  1,  Tr.  52,  Tr.  1S00-1S07,  Ex.  CA  353,  Tr.  5585- 
5605). 

The  foregoing  activities,  and  the  complete  method  of 
doing  business,  are  exhaustively  detailed  in  the  Exam¬ 
iner’s  initial  decision  (Tr.  6465-6498). 

Weiss  and  Fischgrund  are  the  former  operators  of  Stand¬ 
ard  Air  Lines,  a  carrier  whose  Letter  of  Registration  was 
revoked  in  1949  for  conducting  unauthorized  regular  trans¬ 
continental  operations  (Complaint,  par.  12,  Tr.  6,  Amended 
answer,  par.  1,  Tr.  52,  see  Standard  A.  L.  Noncertificated 
Operations,  10  C.A.B.  486).  Lewin  and  Hart  are  the  former 
operators  of  Viking  Airliners,  whose  Letter  similarly  was 
revoked  in  1950  (Complaint,  par.  13,  Tr.  6,  Amended  answer, 
par.  1,  Tr.  52,  see  Viking  Airliners,  et  al.  Noncertificated 
Operations,  11  C.A.B.  401).  Following  these  actions  by  the 
Board,  the  various  partnerships  and  “service  organiza¬ 
tions”  here  involved  were  established  and  the  method  of 
conducting  operations  apparently  agreed  upon  between 
Weiss,  Fischgrund,  Lewin,  and  Hart  (Tr.  2455-2468).  The 
first  carrier  utilized  was  Oxnard  Sky  Freight,  Inc.,  d.b.a. 
North  American  Airlines,  and  conducting  regular  sched¬ 
uled  transcontinental  flights.  Pursuant  to  the  prior  deter¬ 
mined  plan  for  operations,  and  in  anticipation  of  the  revoea- 


3  The  irregular  air  carriers  in  the  combine  have  entered  into  con¬ 
tracts  with  both  North  American  Air  Coach  System,  Inc.  and  Re¬ 
public  Air  Coach  System  as  general  agents  for  the  sale  of  trans¬ 
portation  (see  e.g..  Ex.  CA-39,  Tr.  4924,  311,  for  a  typical  contract). 
However,  the  sales  functions  are  discharged  primarily  by  the  first- 
named  company.  Advertising  is  billed  to  North  American  Airlines, 
Inc.,  the  irregular  air  carrier,  and  is  paid  by  North  American  Air 
Coach  System,  the  ticket  agency  (Tr.  1099). 


*» 
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tion  of  the  letter  of  registration  of  Oxnard  (Tr.  2113),  which 
occurred  on  March  5,  1951  (Tr.  6),  the  present  irregular 
air  carrier  petitioners  were  drawn  into  the  operation  in 
1950  and  1951.  The  officers  of  these  carriers,  variously  de- 
scribed  by  the  Board’s  Examiner  as  “figurehead  officers” 
(Tr.  6502)  and  “straw  men”  (Tr.  6505),  are  primarily  per¬ 
sons  occupying  positions  in  the  over-all  North  American 
organization  and  long-time  employees  and  associates  of  the 
four  individual  petitioners  (Tr.  6564-6565).  The  Board 
found  that  Weiss,  Fischgrund,  Lewin,  and  Hart  discharge 
the  management  functions  of  the  operation,  and  beneficially 
own  and  control  the  irregular  carriers  in  the  combine  (Tr. 
6491-6494,  6504-6505,  6507). 

The  irregular  air  carrier  petitioners  obtained  their  letters 
of  registration  under  the  1947  version  of  the  Board’s  exemp¬ 
tion  regulation  (Regulation  Serial  Number  388,  infra, 
p.  74).4  Paragraph  (c)(x)  provided  partial  exemption 
from  Section  408,  the  control  provision  ( infra ,  p.  64) ;  and 
paragraph  (c)(xv)  provided  partial  exemption  from  the 
requirement  that  contracts  and  agreements  be  filed  with  the 
Board  (Section  412,  infra ,  p.  65).  In  1949,  another  re¬ 
vision  of  the  regulation  issued  (ER-142,  effective  May  20, 
1949,  infra,  p.  87).  This  regulation  made  Sections  408 

4  The  initial  “non-scheduled"  exemption  regulation  (Regulation 
400-1,  3  F.R.  239,  supplement  to  petitioners'  brief,  pp.  9-10)  was 
adopted  shortly  after  the  passage  of  the  Act  in  1938  under  authority 
of  Section  416  of  the  Act,  infra,  p.  66).  It  did  not  require  registra¬ 
tion  with  the  Board  as  a  condition  to  operations,  and  provided  ex¬ 
emption  from  all  requirements  of  Title  IV  except  the  labor  provi¬ 
sions  and  reporting  requirements  for  carriers  which  did  “not  hold 
out  to  the  public  by  advertisement  or  otherwise"  that  they  operated 
regularly.  In  1946,  the  regulation  was  revised  to  require  certain 
reports,  the  carriers  were  subjected  to  Section  411  of  the  Act  (49 
U.S.C.  491),  and  the  definition  of  a  “non-scheduled”  carrier  was 
changed  to  one  which  “does  not  hold  out  to  the  public  expressly 
or  by  course  of  conduct  that  it  operates"  regularly.  Investigation 
of  Nonscheduled  Air  Services,  6  C.A.B.  1049,  1057-1059.  The  1947 
revision  {infra,  p.  74)  denominated  the  carriers  as  “Irregular  Air 
Carriers,"  imposed  the  requirement  of  a  letter  of  registration,  and 
made  various  additional  regulatory  provisions  of  the  Act  applicable 
to  them. 
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(control)  and  412  (filing-  of  contracts)  of  the  Act  fully 
applicable  to  large  irregular  carriers.  In  December,  1949, 
the  Board  issued  its  regulations  ER-153  and  ER-154  {infra, 
pp.  102  and  105),  and  these  regulations  are  the  Board’s  so- 
called  “ticket  agency”  regulations. 5  ER-154  requires,  inter 
alia ,  that  transportation  be  provided  only  on  tickets  bearing 
at  the  time  of  sale  to  the  passenger  the  name  and  address 
of  the  carrier  which  is  to  provide  the  transportation,  the 
name  and  address  of  the  passenger  and  the  purchase  price, 
and  that  the  tickets  be  issued  either  by  an  employee  of  the 
carrier  or  an  agent  with  whom  a  written  agreement  has  been 
entered  into.  Carriers  are  forbidden  to  enter  into  or  par¬ 
ticipate  in  any  agreement  or  arrangement  with  any  ticket 
agent  or  other  air  carrier  which  would  result  in  the  holding 
out  or  providing  of  transportation  services  which,  if  con¬ 
ducted  by  a  single  carrier,  would  remove  that  carrier  from 
the  classification  of  an  irregular  air  carrier.  ER-153  re¬ 
quires  the  filing  with  the  Board  of  agreements  with  agents 
and  publicity  materials  issued  by  the  carrier.  The  tickets  is¬ 
sued  by  North  American  Airlines  and  accepted  by  the  four 
irregular  carriers  do  not  conform  to  the  Board’s  require¬ 
ments  (see  Ex.  CA-138-141,  Tr.  5089-5092) ;  written  con¬ 
tracts  with  ticket  agents  either  were  not  entered  into  or 
properly  filed  with  the  Board  (Tr.  6495,  6523-6524) ;  and  ar¬ 
rangements  have  been  entered  into  for  combined  regular 
operations. 

Petitioners’  principal  defense  before  the  Board  was  that 


5  Review  of  these  “ticket  agency”  regulations  was  sought  in  this 
Court  in  Arrow  Airways  v.  Civil  Aeronautics  Board .  87  U.S.  App. 
D.C.  71,  182  F.  2d  705  (1950),  cert .  den.  340  U.S.  S2S  (1950).  The 
Court  dismissed  the  petition,  holding  that  it  had  no  jurisdiction  to 
provide  direct  review  of  Board  “regulations”  as  opposed  to  “orders.” 
In  a  case  to  which  the  petitioner  Trans  American  was  a  party  (Tr. 
4406),  the  regulations  subsequently  were  upheld  as  valid  by  the 
District  Court.  Arrow  Airways  v.  Civil  Aeronautics  Board .  D.C. 
D.C..  Civil  Action  No.  4502-50,  decided  December  4,  1950,  not  re¬ 
ported  (a  transcript  of  the  District  Court  record  in  this  case  was 
placed  in  evidence  in  the  Board’s  proceeding,  and  appears  as  Ex. 
CA-370  at  pp.  5727  to  5798  of  the  unprinted  transcript  of  record 
herein). 
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their  activities  and  relationships  were  permissible  and 
legal  under  the  1947  regulation  under  which  the  irregular 
air  carriers  obtained  their  Letters  of  Registration.  The 
1949  revision  of  the  regulation,  the  4 ‘ticket  agency”  regu¬ 
lations,  and  Interpretation  Xo.  1  of  1948  (supplement  to 
petitioners’  brief,  pp.  22,  29)  which  stated  the  Board’s 
view  that  the  holding  out  and  providing  of  regular  services 
through  arrangements  between  carriers  and  ticket  agencies 
was  illegal,  were  said  to  constitute  illegal  “modifications” 
of  the  carriers’  “licenses”  under  the  1947  regulation  in 
that  rule-making  instead  of  adjudicatory  procedures  were 
followed  in  their  adoption.  Evidence  was  received  in  the 
Board’s  proceeding  concerning  the  issue  of  “modification.” 

The  Board’s  decision,  however,  rests  in  substantial  part 
upon  findings  of  violation  of  statutory  provisions  and  re¬ 
quirements  unaffected  by  the  regulations  promulgated  after 
1947.  The  Board  found  violations  on  the  part  of  the  va¬ 
rious  petitioners  as  follows:  (1)  violation  of  Section  401(a) 
by  all  of  them  in  that  all  are  engaging  in  air  transportation 
as  a  single  carrier  not  holding  operating  authority  from 
the  Board,  Tr.  6790-6793,  680S,  (2)  violation  of  Section  408 
(a)(1)  by  all  of  them  through  consolidating  their  prop¬ 
erties  into  a  single  carrier,  Tr.  6799-6801,  6808,  6507,  6545, 
(3)  violation  of  Section  40S(a)(5)  by  the  individual  peti¬ 
tioners  through  acquiring  control  of  the  irregular  carriers, 
Tr.  6799-6S01,  6807,  6507,  6545,  (4)  violations  of  Section 
401(a)  and  the  Board’s  regulations  by  each  irregular  air 
carrier  in  that  each,  viewed  separately,  has  held  out  and 
operated  excessive  flights,  Tr.  6809,  6516-6523,  (5)  viola¬ 
tions  of  Section  401(a)  and  the  Board’s  regulations  on  the 
part  of  the  irregular  carriers  by  providing  regular  services 
through  combination,  and  by  failing  to  comply  with  ticket¬ 
ing,  contract,  and  reporting  requirements,  Tr.  6801-6802, 
6808-6809,  6514-6516,  6523-6525.  Only  the  category  (5) 
violations  involve  the  regulations  concerning  which  peti¬ 
tioners  complain.0 

0  Section  401  (a)  at  all  times  has  constituted  a  barrier  to  opera¬ 
tions  by  a  carrier  not  holding  operating  authority  from  the  Board. 
The  Section  40S  violations  are  of  provisions  made  applicable  by  the 
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The  Board  found  all  violations  to  be  knowing  and  willful, 
and  that,  in  view  of  the  past  history  of  violations  of  the 
petitioners  and  the  nature  of  their  conduct,  revocation  was 
the  only  effective  sanction  available  (Tr.  6807,  6525-6529, 
6560).  The  Board’s  decision  was  unanimous  on  the  ques¬ 
tions  of  violation,  but  one  Member  was  of  the  view  that  the 
Board  should  compel  a  divestiture  of  control  and  impose 
sanctions  other  than  revocation  (Tr.  681 1-6819). 7 

STATUTES  AND  REGULATIONS  INVOLVED 

The  principal  provisions  of  the  Civil  Aeronautics  Act  and 
Board  regulations  here  involved  are  set  forth  as  appendices 

1947  regulation  which  govern  relationships  between  air  carriers  and 
persons  engaged  in  a  ‘‘phase  of  aeronautics.”  The  “ticket  agency” 
and  the  individual  petitioners  were  held  to  be  engaged  in  a  phase 
of  aeronautics  for  Section  408  purposes.  The  standards  of  opera¬ 
tions  for  an  individual  irregular  air  carrier  have  remained  un¬ 
altered  throughout  the  various  revisions  of  the  exemption  regulation 
(see  infra,  p.  36). 

As  to  the  “ticket  agency”  regulations,  the  Board  found  that  no 
modification  in  license  authority  had  occurred;  that  the  regulations 
validly  were  promulgated  by  rule-making  procedures;  and  that 
petitioners  were  not  entitled  to  complain  of  the  regulations  since  the 
issue  of  validity  was  res  ad  judicata  as  to  Trans  American  (note  5, 
supra,  p.  6)  and  since  the  regulations  were  in  effect  prior  to  the 
combined  operations  here  involved  and  investments  made  in  re¬ 
liance  thereon  (Tr.  6793-6798,  6530-6558). 

7  During,  the  course  of  the  proceeding,  various  “offers  of  settle¬ 
ment”  were  made  by  the  petitioners  consisting  of  proposals  that 
they  be  permitted  to  continue  operations  unabated  until  final  dis¬ 
position  of  the  last  of  their  several  certificate  applications,  with 
a  surrender  of  their  Letters  of  Registration  for  cancellation  in  the 
event  that  the  North  American  Combine  did  not  receive  a  certificate. 
The  Board  rejected  these  offers  (Tr.  6821-6834).  The  Board 
found  that  it  was  empowered  to  revoke  for  the  Section  408(a)  (1) 
violation  (Tr.  6511,  6512),  and  that  prior  notice  and  opportunity 
to  adjust  such  violation  was  not  required  under  Section  9(b)  of  the 
Administrative  Procedure  Act  due  to  its  willful  character  (Tr. 
6525-6529).  The  Board  also  rejected  the  claims  of  unfair  hearing 
by  reason  of  the  Board’s  refusal  to  provide  internal  staff  memoranda 
and  to  permit  staff  members  to  testify  concerning  such  memoranda 
(Tr.  6798),  and  further  refused  to  disqualifv  Member  Denny  in 
response  to  a  motion  therefor  filed  on  the  day  the  Board’s  decision 
issued  (Order  E-9361,  Tr.  6838). 
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to  this  brief,  infra ,  pp.  60  to  113.  Other  statutory  pro¬ 
visions  and  Board  regulations  relied  upon  are  cited  or 
quoted  in  their  appropriate  place  in  the  text  of  this  brief. 

SUMMARY  OF  ARGUMENT 

Contrary  to  petitioners’  assertions,  the  Board  and  the 
Examiner  made  detailed  and  exhaustive  findings  supported 
by  the  record  concerning  the  manner  in  which  the  indi¬ 
vidual  petitioners  acquired  control  of  the  irregular  carriers 
and  in  which  all  the  petitioners  consolidated  their  prop¬ 
erties  and  conducted  operations  as  a  single  air  carrier. 
Since  the  composite  organization  “North  American”  is  the 
unit  holding  out  and  providing  air  transportation  services 
and  the  one  upon  which  the  public  relies,  the  Board  cor- 

rectlv  determined  “North  American”  to  be  an  air  carrier 
* 

with  all  components  jointly  engaged  in  unlawful  air  trans¬ 
portation. 

For  Section  40S  purposes,  and  under  the  established  con¬ 
struction  by  the  Board,  the  term  “phase  of  aeronautics” 
includes  ticket  agencies  and  aircraft  leasing  companies. 
Accordingly,  a  Section  408(a)(5)  violation  resulted  from 
the  acquisition  by  the  individual  petitioners  of  the  irregular 
air  carriers,  and  a  Section  408(a)(1)  violation  on  the  part 
of  all  of  them  resulted  from  the  consolidation  of  their  prop¬ 
erties  into  a  single  unit  for  ownership,  management  and 
operation.  Section  408(a)(1)  does  not  depend  for  its  ap¬ 
plicability  upon  technical  unity  of  title  in  a  single  corpora¬ 
tion,  but  applies  to  consolidations  for  ownership  or  manage¬ 
ment  or  operations. 

II 

Each  individual  irregular  air  carrier  conducted  flights  in 
excess  of  those  permitted  by  the  Board’s  regulations,  and 
each  through  the  “ticket  agency”  held  out  regular  opera¬ 
tions.  Contrary  to  petitioners’  assertions,  the  complaint 
charged  violation  of  individual  operating  authority  on  the 
part  of  each  carrier.  Petitioners  in  their  first  answer 
denied  such  violations,  thereby  demonstrating  their  aware¬ 
ness  of  the  charge.  Under  these  circumstances,  the  Board 
properly  found  the  individual  violations. 
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III 

The  ‘ 4 ticket  agency”  regulations  were  in  effect  before 
the  irregular  air  carriers  undertook  the  combined  opera¬ 
tions  here  involved,  and  there  is  no  showing  of  any  prior 
business  or  investment  property  acquired  in  reliance  upon 
the  practices  proscribed  by  the  Board.  Accordingly,  the 
regulations  could  not  have  been  adjudicatory  as  to  them, 
and  prior  decisions  of  this  Court  establish  that  exemption 
authoritv  mav  be  withdrawn  bv  rulemaking  where  there  is 
no  destruction  of  business  or  investment  property.  Fur¬ 
ther,  the  issue  of  validity  is  res  ad -judicata  as  to  Trans 
American. 

In  any  event,  there  was  no  requirement  for  adjudicatory 
procedures  in  the  adoption  of  the  regulations  since  there 
was  no  legal  modification  of  license  authority.  The  pre¬ 
scription  of  ticket  forms  and  the  requirement  for  written 
contracts  with  agents  do  not  constitute  a  diminution  of 
license  authority,  but  merely  a  specification  of  the  manner 
in  which  operations  shall  be  conducted  under  the  “license.” 
The  prohibition  against  combined  operations  is  merely  de¬ 
claratory  of  existing  law  as  an  application  of  the  recognized 
principle  that  laws  which  forbid  action  by  one  person  also 
forbid  the  same  action  by  persons  acting  in  concert.  And 
there  is  no  showing  that  the  Board  in  1947  approved  a 
practice  of  holding  out  regular  service  and  providing  such 
service  bv  rotation  of  carriers,  or  of  anv  universal  such  in- 
dustry  practice  acquiesced  in  by  the  Board. 

Viewed  alternately  as  new  requirements  curtailing  oper¬ 
ations,  the  Board’s  regulations  nonetheless  serve  only  to 
restrict  operations  to  the  irregular  type  for  which  authority 
initially  was  granted,  and  such  limitations  do  not  constitute 
a  legal  diminution  in  license  authority  calling  for  adjudi¬ 
catory  procedures. 

IV 

There  were  no  procedural  errors  or  actions  in  excess  of 
statutory  authority.  Notice  of  the  Section  408(a)  (1)  viola¬ 
tion  was  not  required  prior  to  the  institution  of  the  revoca¬ 
tion  proceeding  because  of  its  willful  character,  and  Sec- 


tion  408(e)  does  not  preclude  revocation  for  Section  408 
violations. 

The  Board  properly  refused  to  disclose  internal  staff 
memoranda  and  views  in  relation  to  the  promulgation  of 
the  ticket  agency  regulations.  Petitioners  sought  to  im¬ 
peach  t he  Board  and  to  establish  a  malignant  purpose  in 
the  regulations.  But  these  matters  are  irrelevant.  The 
lawfulness  of  the  regulations  is  to  be  determined  in  the 
light  of  their  terms,  the  statute,  and  prior  precedent,  and 
not  in  the  light  of  Board  motives  or  staff  views  in  relation 
to  their  adoption. 

There  was  no  error  in  refusing  to  disqualify  Member 
Denny.  The  request  was  untimely,  and  the  matters  relied 
upon  in  any  event  do  not  demonstrate  personal  animosity 
affecting  judgment. 

ARGUMENT 

I.  The  Board  correctly  determined  that  petitioners  constitute 
a  single  integrated  air  carrier  engaged  in  air  transporta¬ 
tion  in  violation  of  Section  401(a);  that  the  consolida¬ 
tion  of  petitioners’  properties  into  a  single  air  carrier 
is  in  violation  of  Section  408(a)(1);  and  that  the  indi¬ 
vidual  petitioners  control  the  irregular  carriers  in  viola¬ 
tion  of  Section  408(a)(5). 

A.  The  findings  of  violation  are  based  upon  adequate  sub- 
sidia nj  findings  supported  bg  substantial  evidence . 

Petitioners  complain  (Brief,  pp.  18-25)  that  the  Board 
made  no  subsidiary  findings  in  support  of  its  determination 
that  petitioners’  properties  have  been  consolidated  in  vio¬ 
lation  of  Section  408(a)(1):  that  it  is  impossible  for  the 
Court  to  determine  the  bases  of  the  Board’s  conclusion  in 
this  regard  and  the  evidence  in  support  thereof,  and  that  in 
any  event  there  is  no  evidence  to  support  the  conclusion. 
The  same  claim  also  appears  to  be  made  with  reference  to 
the  determination  that  operations  are  conducted  as  a  single 
integrated  carrier  with  all  components  being  engaged  in 
air  transportation  in  violation  of  Section  401(a).  But  these 
complaints  rest  merely  upon  assertion,  and  will  not  with¬ 
stand  scrutiny  in  the  light  of  the  record.  The  Board’s 
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opinion  (Tr.  6782-6810)  and  the  Examiner’s  initial  decision 
incorporated  therein  (Tr.  6443-6573),  are  replete  with  sub¬ 
sidiary  findings  and  discussions  fully  disclosing  the  bases 
of  the  Board’s  determinations,  and  these  subsidiary  find¬ 
ings  are  supported  by  the  evidence  (the  more  significant 
portions  of  which  are  documented  in  the  margin  where 
appropriate). 

The  facts  that  the  individual  petitioners  own  the  aircraft, 
the  traffic  generating  facilities,  and  the  like  used  in  the 
operation  are  admitted  by  the  pleadings  which  are  sum¬ 
marized  in  the  Examiner’s  initial  decision  (Tr.  6452-6464). 
The  Examiner  found  a  multitude  of  facts  showing  actual 
ownership  and  control  of  the  irregular  carriers  by  the  indi¬ 
vidual  petitioners,  a  matter  not  directly  disputed  in  peti¬ 
tioners’  brief  and  one  obviously  having  bearing  on  con¬ 
solidation  of  properties  and  integrated  operations.  After 
finding  the  facts  relating  to  the  acquisition  of  each  irregular 
carrier,  the  Examiner  found  that  each  is  dominated,  con¬ 
trolled,  and  beneficially  owned  by  Weiss,  Fischgrund,  Lewin, 
and  Hart  (Tr.  6482,  6483,  6486,  6489). 8  He  made  numerous 


8  The  evidence  and  factual  findings  relating  to  the  acquisition 
of  North  American  Airlines,  Inc.  (formerly  Twentieth  Century  Air¬ 
lines)  are  set  forth  in  the  initial  decision,  Tr.  6468-6479).  The 
record  supports  the  findings  therein  that  Twentieth  Century’s 
letter  of  registration  and  stock  certificate  were  turned  over  by 
the  former  owner  at  the  suggestion  of  Weiss  to  McAndrews,  a 
counterman  for  the  North  American  operations  at  Burbank  and 
nominal  president  of  Twentieth  Century,  for  the  sum  of  one  dollar, 
a  “loan”  from  Weiss  in  the  amount  of  S8,000  without  security  or 
date  of  repayment  (and  not  repaid),  the  promise  of  a  job  when 
he  needed  it,  and  free  transportation  on  aircraft  marked  “North 
American”,  Tr.  430-432,  434-436,  439a.  442-444,  1431.  McAndrews 
indorsed  the  stock  certificate  in  blank,  and  turned  the  documents 
over  to  the  brother  of  the  petitioner  Fischgrund,  Tr.  1434,  1427-1428. 
The  finding  that  this  was  an  outright  purchase  is  further  supported 
by  the  testimony  of  Hart  in  a  California  Court,  Tr.  2103-2114, 
•wherein  Hart  admitted  the  practice  by  the  partners  of  buying  up 
companies’  holding  Letters  of  Registration,  holding  the  corporate 
papers  in  blank,  and  setting  up  “dummy”  owners  to  conduct  opera¬ 
tions.  The  Examiner  also  found  a  complete  lack  of  knowledge  of 
corporate  affairs  on  the  part  of  the  nominal  officers  of  Twentieth 
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factual  findings  concerning  *  the  internal  management  of 
“ North  American”  and  the  methods  employed  in  conduct¬ 
ing  operations,  Tr.  6491-6496.9  The  Examiner  also  made 


Century,  who  are  all  employees  in  the  over-all  North  American 
organization,  and  that  corporate  affairs  are  handled  by  the  in¬ 
dividual  petitioners.  For  the  testimony  of  the  nominal  officers 
supporting  these  findings,  see  Tr.  1376-1439  (MacAndrews,  Presi¬ 
dent);  Tr.  1639-1672  (Peterson,  Secretary);  Tr.  1684-1724  (Drce- 
sen.  Treasurer). 

Much  the  same  situation  exists  with  respect  to  Trans  American. 
Tr.  64S3-64S6.  The  nominal  owner  and  president  is  Swidler,  a 
partner  with  the  individual  petitioners  in  California  Aircraft  Com¬ 
pany  and  the  operator  of  the  North  American  ticket  agency  in  San 
Francisco.  The  stock  certificate  and  Letter  of  Registration  of 
Trans  American  were  purchased  for  $15,000  by  a  check  signed  by 
Fischgrund  and  Dreesen.  Comptroller  of  Republic  Air  Coach  System, 
and  the  stock  certificate,  never  indorsed  by  Swidler,  is  held  by 
Cope,  vice-president  of  Trans  American  and  Operations  Manager 
for  the  entire  North  American  enterprise.  The  officers  of  Trans 
American  are  equally  without  knowledge  of  corporate  affairs,  and 
their  testimony  disclosing  this  fact  and  otherwise  supporting  the 
Examiner’s  findings  is  set  forth  at  Tr.  1498-1550  (Swidler,  Presi¬ 
dent)  :  Tr.  1877-1918  (Cope,  Vice  President) ;  Tr.  1755-1761  (Nash, 
Secretary-Treasurer) . 

With  reference  to  Trans  National,  see  the  Examiner's  decision, 
Tr.  6479-6483,  and  the  testimony  of  its  officers.  Tr.  1453-1491 A 
(Feldman.  President);  Tr.  1808-1824  (McBride,  Vice  President); 
Tr.  1745-1750. 

As  to  Hemisphere,  see  Examiner’s  decision.  Tr.  6486-64S9,  6507. 
and  the  testimony  of  its  ‘‘management'’.  Adelman.  nominal  owner, 
Tr.  3248-3249.  3322-3343,  Chesley.  Weiss  and  Butler,  holding  powers 
of  attorney  from  Adelman.  Tr.  1236-1294.  Tr.  2041-2085.  Tr.  1576- 
1625. 

!>  As  found  in  the  Examiner's  Report,  the  record  discloses  that 
activities  are  centered  and  controlled  in  a  single  building  at  Lock¬ 
heed  Airport.  Burbank.  California,  marked  “Executive  Offices — 
North  American  Airlines”  (Exs.  CA-66,  68.  Tr.  5036.  5038.  342-345. 
362-363).  The  individual  petitioners  occupy  the  executive  offices, 
and  all  incoming  mail  relating  to  the  various  components  passes 
through  a  single  person,  the  personal  secretary  to  Weiss,  Fischgrund, 
Lcwin.  and  Hart.  Tr.  1642,  1643,  1646.  who  also  has  letterheads 
for  the  various  companies  and  uses  them,  Tr.  1651-1653.  While 
Trans  American.  Trans  National,  and  Hemisphere  allegedly  main¬ 
tain  “operations  offices”  in  the  Standard  Airmotive  hangar  at  Long 
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factual  findings  relating  to  the  manner  in  which  operations 
are  conducted  in  relation  to  the  public,  Tr.  6495-6496,  6497- 
6498.10 


Beach,  all  mail  addressed  to  any  of  these  “carriers”  at  Long  Beach 
is  forwarded  to  the  Executive  Office  in  Burbank,  Tr.  1643,  1777,  and 
the  Long  Beach  office  is  used  only  for  records  maintained  by  North 
American  personnel,  Tr.  1313. 

Operations  are  conducted  .(subject  to  the  direction  of  the  partners) 
under  the  supervision  of  one  Chief  pilot,  Tr.  1577-1578.  one  opera¬ 
tions  manager,  Tr.  1536,  1877-1S84,  and  one  maintenance  director, 
Tr.  1809,  1813,  1814.  Assignments  of  aircraft  and  crews  to  num¬ 
bered  North  American  flights  are  made  by  aircraft  number  rather 
than  by  carrier,  Tr.  1262,  1263,  1309,  1621.  1622,  1883,  1884,  passen¬ 
ger  manifests  are  prepared  in  this  fashion,  Tr.  705,  781,  782,  and 
reservations  are  controlled  by  North  American  flight  number,  Tr. 
1800-1808.  North  American  obviously  is  operated  just  as  is  any 
other  single  air  line,  with  an  operations  division,  an  accounting 
division,  and  a  sales  and  traffic  division. 

Hart  is  primarily  concerned  with  maintenance  of  aircraft,  Tr. 
2166,  Lewin  with  traffic,  sales,  and  reservations  control,  Tr.  2274- 
2351,  and  Fischgrund  with  advertising  and  accounting,  Tr.  1067, 
10S8,  2329.  The  partners  have  represented  themselves  to  be  the 
executives  and  operators  of  “North  American  Airlines”  in  news¬ 
paper  advertising  (Ex.  CA-201,  Tr.  5277,  1127-1130,  1833,  2075), 
and  before  a  Senate  Subcommittee  (Ex.  CA-369,  Tr.  5713-5726, 
2310.  Various  representations  made  by  the  partners  with  respect 
to  management  and  ownership  of  “North  American”  in  connection 
with  the  equipment  loan  received  from  the  Bank  of  America  are  de¬ 
scribed  in  the  Examiner’s  initial  decision,  Tr.  6499-6501.  The 
voluminous  exhibits  and  testimony  relating  to  this  loan  and  support¬ 
ing  the  Examiner’s  findings  have  not  been  reproduced  because  of 
their  bulk.  They  are  contained  in  the  unprinted  transcript  at  pp. 
5302-5444  and  1131-1231.  The  partners  conceived  the  plan  of 
operations  involved,  Tr.  2455-2468.  and  personally  guarantee  pay¬ 
ments  on  items  such  as  gasoline  used  bv  the  North  American  aircraft 
(see  c.g.  Ex.  CA-185.  186.  Tr.  524S,  5249.  1009). 

No  persons  other  than  the  four  partners  and  Swidler  are  shown 
to  derive  any  profits  from  the  operations  (see  Ex.  CA-353,  Tr. 
5585-5605,  2036).  As  disclosed  by  the  mentioned  exhibit,  accounts 
between  the  companies  are  merely  bookkeeping  entries.  Adelman 
apparently  receives  $4,000  per  year  for  use  of  his  Letter  of  Regis¬ 
tration,  Tr.  3332. 

10  The  record  supports  these  findings,  and  discloses  that  all  air¬ 
craft  arc  marked  “North  American”  (Complaint,  par,  21.  Tr.  8, 
answer,  par.  1,  Tr.  52,  see  Ex.  CA-63,  Tr.  5033,  339),  that  there  are 
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On  the  basis  of  these  various  subsidiary  findings,  which 
encompass  practically  all  matters  admitted  by  the  pleadings 
and  established  by  the  evidence,  the  Examiner  concluded 
that  the  individual  petitioners  control  “every  facet”  of  the 
operations,  “including  beneficial  stock  ownership,  opera¬ 
tional,  managerial  and  financial  control/’  Tr.  6504,  and  that 
petitioners’  activities  “are  purposely  designed  to  impress 
the  general  public  that  ‘North  American  Airlines’  is  a 
single  entity  conducting  regularly  and  scheduled  air  trans¬ 
portation  service,”  Tr.  6498.  He  adverted  to  contentions 
of  the  enforcement  attorney  that  petitioners’  activities  arc 
a  “subterfuge  whereby  one  separate  and  distinct  airline  is 
being  operated  under  the  name  of  North  American  Air¬ 
lines”  and  stated  that,  if  the  allegations  of  the  complaint 
were  true  (and  he  found  them  to  be),  “the  respondents  are 
operating  one  separate  and  distinct  airline  under  the  name 
‘North  American  Airlines’  ”  (Tr.  6504).  He  further  con¬ 
cluded,  after  discussion  of  the  definition  of  “air  carrier” 


no  markings  indicating  the  identity  of  the  irregular  carrier  pur¬ 
portedly  operating  a  particular  flight;  and  that  the  registration 
card  and  other  documents  bearing  this  information  are  contained 
inside  the  pilot’s  compartment  beyond  the  view  of  passengers,  Tr. 
418,  422,  776-777,  782-783.  All  arrivals  and  departures  at  air¬ 
ports  are  announced  to  the  public  as  North  American  flights  (Com¬ 
plaint,  par.  22,  Tr.  8,  answer,  par.  1,  Tr.  52).  Tickets  sold  feature 
the  name  North  American  (Ex.  CA-138-141,  Tr.  5089-5092,  697- 
702),  as  do  gate  passes,  baggage  checks  and  the  like  (Complaint, 
par.  24,  Tr.  8,  answer,  par.  1,  Tr.  52).  The  extensive  newspaper, 
billboard,  radio,  television,  and  telephone  directory  advertising, 
approved  for  the  most  part  by  Fischgrund,  Tr.  1088,  is  all  in  the 
name  of  North  American  (Complaint,  par.  23,  Tr.  8,  answer,  par.  1, 
Tr.  52,  see  e.g.,  Exs.  CA78,  135,  155,  155A,  159,  201.  Tr.  5048,  5088. 
5111,  5115,  5117,  5132,  5277,  384  ,  683,  842,  844  ,  856,  1127).  The 
various  agency  offices  (all  marked  “North  American,”  see  e.g.,  Ex. 
CA-76,  Tr.  5046,  384),  hold  out  daily  service  to  the  public  in  the 
name  of  North  American,  Tr.  481-482,  503-504,  632,  641,  642,  and  the 
public  is  not  informed  of  the  identity  of  the  irregular  carrier  to 
wrhom  the  flights  arc  assigned,  Tr.  695-696,  709,  1506-1507,  2055, 
2302,  2352-54.  And  as  the  Examiner  pointed  out,  Tr.  6509,  it  is 
conceded  that  the  traveling  public  looks  upon  “North  American 
Aircoach  System”  as  the  carrier  from  whom  they  purchase  and 
obtain  transportation.  See  Tr.  2302,  2352-2354. 
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(Sec.  1  (2),  infra,  p.  62)  in  the  light  of  prior  Board  precedent, 
that  the  individual  respondents  by  their  activities  were 
engaged  “indirectly”  if  not  “directly”  in  air  transporta¬ 
tion  (Tr.  6510). 11  He  discussed  the  principles  applicable 
to  the  charge  of  violation  of  Section  408  (Tr.  6505-6508); 
found  the  individual  petitioners  and  the  ticket  agency, 
viewed  as  aircraft  leasing,  ticket  selling,  and  promotional 
concerns,  to  be  persons  engaged  in  a  “phase  of  aeronautics” 
(Tr.  6512) ;  and  concluded  that  the  Section  408(a)(1)  and 
(a)(5)  violations  charged  to  the  individual  petitioners  had 
been  established  (Tr.  6507.) V2 

In  its  opinion,  the  Board  stated  (Tr.  6789)  “we  adopt  as 
our  own,  except  as  modified  herein,”  the  findings  and  con¬ 
clusions  of  the  Examiner  in  the  Initial  Decision,  which 
include  of  course  the  ones  just  listed.  The  Board  went  on 
to  find,  as  the  Examiner  had  found,  that  the  North  Amer¬ 
ican  Combine  “constitutes  a  single,  integrated  air  car¬ 
rier”  (Tr.  6791).  The  Board  then  discussed  the  compliance 
attorney's  contention  that  the  individual  petitioners  should 

11  Section  1(2),  discussed  in  detail,  infra ,  p.  18,  speaks  in  terms  of 
persons  “directly”  or  “indirectly”  engaged  in  air  transportation. 
The  Board  has  held  to  be  “indirectly”  engaged  in  air  transportation, 
and  hence  to  be  “air  carriers,’  persons  such  as  freight  forwarders, 
consolidators,  express  companies  and  the  like  whose  relationship 
to  the  public  is  that  of  a  carrier  but  who  depend  upon  the  airlines 
for  the  actual  furnishing  of  transportation.  See  Railway  Express 
Agency ,  Grandfather  Certificate .  2  C.A.B.  531  (1941):  Universal 
Air ,  Investigation  Forwarding  Activities .  3  C.A.B.  698  (1942). 

12  Petitioners’  assertion  (Brief,  pp.  21-22)  that  the  Examiner  mis¬ 
understood  the  nature  of  a  Section  408(a)(1)  violation  and  that 
no  finding  of  violation  of  this  section  legally  was  made  in  that 
Section  408(a)(1)  does  not  relate  to  “acquisition  of  control,”  over¬ 
looks  the  finding  just  adverted  to  in  the  text,  and  in  any  event  is 
devoid  of  merit.  The  subsequent  references  by  the  Examiner  to 
the  earlier  finding  of  the  Section  408(a)(1)  violation  relied  upon 
by  petitioners  cannot  serve  to  demonstrate  any  lack  of  understanding 
on  the  Examiner’s  part.  Section  408,  by  reason  of  its  title  and  its 
substance  {infra,  p.  64),  commonly  is  referred  to  as  a  “control”  pro¬ 
vision:  both  Sections  408(a)(1)  and  (a)(5)  advert  to  persons  en¬ 
gaged  in  a  “phase  of  aeronautics”;  and  in  common  understanding 
a  merger  or  consolidation  of  properties  is  a  form  of  “acquisition 
of  control.” 


be  held  to  be  engaged  “ directly”  in  air  transportation 
rather  than  “ indirectly ”  as  found  by  the  Examiner  (Tr. 
6792-6793).  The  Board  stated  that  it  had  “no  disagree¬ 
ment  with  the  underlying  findings  of  the  Examiner  as  to  the 
organization,  operations,  control  and  ownership  of  the  North 
American  Combine  and  its  constituent  parts7’  (Tr.  6793). 
However,  the  Board  disagreed  with  the  Examiner’s  con¬ 
clusion,  holding  that  “it  is  in  more  accord  with  the  facts 
to  look  upon  the  Combine  as  a  single  integrated  carrier,' 7 
with  its  components  being  directly  engaged  in  air  trans¬ 
portation  (Tr.  6793,  see  also  Tr.  6791).  With  reference  to 
the  Section  408  violations,  the  Board  stated  that  its  find¬ 
ings  rested  on  those  provisions  of  Section  408  which  were 
made  applicable  to  the  irregular  carriers  by  the  1947  regu¬ 
lation  and  that  such  regulation  had  not  extended  exemption 
to  persons  engaged  in  a  phase  of  aeronautics  (Tr.  6794- 
6795).  In  further  discussing  these  violations  (Tr.  6799- 
6801),  the  Board  pointed  out  that  the  Examiner  had  found 
(as  he  did)  violations  on  the  part  of  the  individual  peti¬ 
tioners  of  Sections  408(a)(1)  and  (a)(5).  In  finding  a  vio¬ 
lation  of  Section  408(a)(1)  on  the  part  of  the  irregular 
carriers  as  well,  the  Board  again  relied  upon  the  prior 
findings  of  operations  as  a  single  integrated  carrier,  ex¬ 
plaining  fully  its  view  that  a  technical  unity  of  legal  title 
is  not  a  prerequisite  to  the  application  of  the  section,  but 
that  actual  consolidation  of  properties  for  ownership,  man¬ 
agement,  or  operations  will  suffice. 

Thus,  contrary  to  petitioners’  assertions,  there  is  no 
dearth  of  findings,  and  no  uncertainty  as  to  the  bases  for 
the  Board's  determination  of  a  Section  408(a)(1)  violation 
or  operation  as  a  single  integrated  carrier.  The  findings 
and  reasoning  are  clear  and  explicit,  and  the  manner  in 
which  the  Board  proceeded  from  the  record  to  its  conclu¬ 
sions  is  equally  clear.13  And  the  evidence  is  more  than 
substantial;  it  is  overwhelming. 


13  The  Board  of  course  did  not  document  its  conclusions  with 
citations  of  legal  authority,  but  there  is  no  requirement  that  it  do  so. 
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B.  Petitioners  constitute  a  single  integrated  air  carrier 
engaged  in  air  transportation  in  violation  of  Section 
401(a). 

As  demonstrated  in  point  A,  supra ,  and  as  found  by  the 
Board,  this  case  involves  an  entirely  separate  air  carrier 
not  holding  any  operating  authority  under  the  Act,  rather 
than  separate  air  carriers  employing  a  common  ticket  agent. 
As  a  separate  and  distinct  carrier,  “North  American  Air¬ 
lines”  is  unlawful  engaged  in  air  transportation  without 
regard  to  any  question  of  validity  of  the  Board’s  regula¬ 
tions.  The  Board  properly  directed  the  carrier  through  its 
components  to  cease  and  desist  therefrom,  and  properly 
revoked  the  Letters  of  Registration  of  the  irregular  carrier 
petitioners  for  their  participation  in  the  Section  401(a)  vio¬ 
lation.14  Petitioners  do  not  appear  to  contend  to  the  con¬ 
trary,  but  rather  defend  on  this  point  on  the  untenable 
grounds  of  insufficient  findings  and  lack  of  evidence  (see 
point  A,  supra). 

Section  1(2)  of  the  Act  (infra,  p.  62)  broadly  defines  an 
air  carrier  as  “any  citizen  of  the  United  States  who  under¬ 
takes,  whether  directlv  or  indirectlv  or  bv  a  lease  or  any 
other  arrangement,  to  engage  in  air  transportation,”  and 
a  “citizen”  may  be  a  person,  a  partnership,  or  an  associa¬ 
tion  (Section  1(13),  infra ,  p.  62;  see  also  the  definition  of 
“person”  contained  in  Section  1(27),  infra ,  p.  63).  Under 
these  definitions,  and  under  the  generally  accepted  view 
that  the  unit  holding  out  and  providing  service  to  the 
public  and  upon  whom  the  public  relies  for  transportation 
is  a  carrier,  the  composite  organization  known  as  “North 
American  Airlines”  is  an  air  carrier.  Cf.  Thomson  v. 
United  States ,  321  U.S.  19,  24,  25  (1944). 15  The  form  of 
organization  is  not  important;  the  test  of  a  carrier  is  what 

14  Letters  of  revocation  are  subject  to  revocation  for  any  violation 
of  the  Act  {infra,  p.  86). 

15  This  decision,  dealing  with  a  somewhat  similar  “carrier”  defini¬ 
tion  in  the  Motor  Carrier  Act,  held  that  the  railroad  holding  out 
the  sendee  and  relied  upon  by  the  public  was  the  “carrier”  for 
“grandfather”  purposes  where  the  so-called  independent  motor 
contractors  actually  providing  service  were  independent  “only  by 
grace  of  contract  nomenclature.” 
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is  done,  and  not  the  organizational  basis  therefor.  See 
United  States  v.  California ,  297  U.S.  175  (1936).  There  is 
nothing  unique  in  treating  a  partnership  or  association  of 
corporations  or  individuals  as  a  carrier.16  Indeed,  these 
same  petitioners  jointly  have  sought  certificate  authority 
from  the  Board,  and  have  suggested  that  a  certificate  be 
jointly  issued  to  them  pending  disposition  of  the  merger 
application  (contingent  on  certification)  set  forth  at  p.  37 
of  the  appendix  to  petitioners’  brief  herein.  See  North 
American  Airlines  v.  C.A.B. ,  C.A.D.C.  No.  12,942;  p.  123 
of  Examiner’s  Report  attached  to  petition  for  review. 

Further,  the  law  is  quick  to  look  through  subterfuges,  and 
to  hold  as  carriers  all  those  persons  who  in  fact  are  engaged 
in  carrier  operations,  irrespective  of  the  scheme  or  device 
employed.17  Thus,  persons  owning  vehicles  or  other  trans- 

16  E.g.,  Lowe  v.  Public  Service  Commission,  116  Utah  376,  210  P. 

2d  558  (1949)  (“association”  of  three  corporations!;  Interstate 
Commerce  Commission  v.  Pickard,  42  F.  Supp.  351  (W.D.N.Y. 

1941)  (partnership) ;  Cornish  et  al.  v.  Pennsylvania  Public  Utilities 
Commission.  134  Pa.  Super.  565,  4  A  2d  569  (1939)  (partnership); 
Henneous  v.  Flaugh,  P.U.R.  1927A,  649  (Pa.  P.S.C.,  1926) ;  Pennsyl¬ 
vania  Public  Utility  Commission  v.  Israel.  356  Pa.  400.  52  A  2d  317 
(1947);  State  v.  Rosenstein,  217  Iowa  985,  252  X.W.  251  (1934). 

(The  last  three  cases  involve  groups  of  individuals.) 

17  In  holding  all  components  of  North  American  to  be  engaged 
in  air  transportation,  the  Board,  rather  than  disregarding  the  cor¬ 
porate  entities,  gave  full  effect  to  those  entities,  and  treated  the  ir¬ 
regular  carriers  as  partners  or  joint  venturers  in  the  enterprise.  To 
the  extent,  however,  that  any  question  may  be  involved  of  piercing 
the  corporate  veil  of  the  irregular  carriers  to  reach  the  real  prin¬ 
cipals,  the  individual  petitioners,  the  rule  is  that  ( United  States  v. 
Milwaukee  Rejriqerator  Transit  Co .,  142  Fed.  247,  255  (E.D.  Wis., 

1905) 

“If  any  rule  can  be  laid  down,  in  the  present  state  of  authority, 
it  is  that  a  corporation  will  be  looked  upon  as  a  legal  entity 
as  a  general  rule,  and  until  sufficient  reason  to  the  contrary 
appears;  but,  when  the  notion  of  legal  entity  is  used  to  defeat 
public  convenience,  justify  wrong,  protect  fraud,  or  defend 
crime,  the  law  will  regard  the  corporation  as  an  association  of 
persons.” 

See  C alias  v.  Independent  Taxi  Owners'  Ass'n,  62  App.  D.C.  216, 

66  F.  2d  192  (1933),  cert.  den.  290  U.S.  669  (1933),  quoting  the  fore¬ 
going  language  with  approval  and  applying  the  principle  to  a  case 
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portation  facilities  and  dominating  the  performance  of  the 
transportation  commonly  are  held  to  he  carriers. 1H  Travel 
agents  may  also  he  carriers  10  as  may  be  persons  pur¬ 
porting  to  operate  under  color  of  authority  of  another’s 
authorization,20  or  operating  in  fact  as  bona  fide  agents  of 
another  carrier.21  And  in  enforcement  cases  such  as  this 
one,  where  there  is  no  problem  of  selecting  between  one  of 
several  rival  principals  as  the  “carrier”  for  the  purpose  of 
receiving  operating  authority,  the  true  situation  frequently 
is  recognized  by  holding  the  principals  jointly  responsible 
and  directing  all  of  them  to  refrain  from  continued  unlaw¬ 
ful  operations.  Interstate  Commerce  Commission  v.  Isner , 
92  F.  Sup]).  582  (E.D.  Mich.,  1950);  Pennsylvania  Public 
Utility  Commission  v.  Israel ,  356  Pa.  400,  52  A  2d  317  (1947) ; 
State  v.  Rosen  stem ,  217  Iowa  985,  252  N.W.  251  (1934); 
Ilenneous  v.  Flaugh ,  P.TJ.R.  1927A,  649  (Pa.  PSC.,  1926).22 

involving  the  question  of  liability  for  damages  by  the  Association 
for  injuries  inflicted  by  one  of  its  members.  See,  also,  Champ  v. 
Atkins,  76  U.S.  App.  D.C.  15,  128  F.  2d  601  (1942),  again  regarding 
as  joint  venturers  all  members  of  a  taxicab  association. 

1S  Interstate  Commerce  Commission  v.  Gannoe,  100  F.  Supp.  790 
(W.D.  Pa.,  1951):  Kaus  v.  Houston ,  35  F.  Supp.  327  (N.D.  Iowa, 
1940) ;  Larkin  v.  P.V.C.,  124  Ohio  St.  554,  180  N.E.  54  (1932) ;  cf. 
In  re  Pice ,  83  U.S.  App.  D.C.  26,  165  F.  2d  617  (1947),  wherein 
effect  was  given  to  the  D.C.  Code  provision  making  a  renter  of 
taxicabs  a  carrier. 

10  Hall  v.  State,  68  Oklahoma  Cr.  451,  99  P.  2d  166  (1940),  and 
cases  there  cited.  The  Board  also  has  sought,  and  has  obtained  a 
consent  injunction,  against  a  ‘ticket  agency”  operating  as  an  air 
carrier  in  much  the  same  fashion  as  the  ticket  agency  here  involved. 
Civil  Aeronautics  Board  v.  Major  Air  Coach  System  Inc.,  No. 
13726-BH,  Civil  (S.D.  Cal.),  injunction  issued  January  21,  1952. 

20  United  States  v.  Canada,  105  F.  Supp.  126  (D.  Neb.,  1951); 
United  States  v.  Steffke ,  36  F.  Supp.  257  (Minn.,  1940). 

21  E.g.,  United  States  v.  Brooklyn  Terminal,  249  U.S.  296  (1919). 

22  Under  any  view  that  there  may  be  only  one  “direct’  carrier  as 
to  any  one  operation.  “North  American  Airlines”  would  appear 
to  be  the  carrier  here  under  the  rationale  of  the  Thomson  case,  and 
“North  American”  obviously  may  be  reached  only  by  an  order  di¬ 
rected  to  its  components.  Also,  there  may  be  both  “direct”  and 
“indirect”  carriers  as  to  the  same  air  transportation  (see  note  11, 
supra ,  p.  16).  The  Board’s  order  forbids  either  direct  or  indirect 
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C.  Petitioners  are  in  violation  of  Sections  408(a)  (1)  and 

408  (a)(5). 

The  Section  408  (infra,  p.  64)  violations  here  found  rest 
upon  the  determination  that,  for  Section  408  purposes,  the 
individual  petitioners  and  their  ticket  agency  are  persons 
engaged  in  a  “phase  of  aeronautics.” 23  Petitioners  con¬ 
tend  that  their  aircraft  leasing  activities,  ticket  sales,  and 
promotional  activities  are  not  a  “phase  of  aeronautics,” 
and  that  technical  unity  of  title  in  a  single  corporation  or 
other  single  legal  unit  in  any  event  is  a  prerequisite  to  a 
Section  408(a)(1)  consolidation. 

“Aeronautics”  is  defined  (infra,  p.  62)  as  “the  science 
and  art  of  flight.”  By  dictionary  definition,24  “science” 
may  mean  any  particularized  trade,  vocation,  or  skill; 
and  “art”  may  mean  the  systematic  application  of  knowl¬ 
edge  or  skill  in  affecting  a  desired  result,  or  an  occupation 
or  business  requiring  such  knowledge  or  skill.  “Phase”  is 
any  aspect  of  the  activity  in  question.  Under  these  defini¬ 
tions,  and  under  the  established  construction  by  the  Board, 
“phase  of  aeronautics”  includes  any  business  or  activity 
having  relation  to  flying  or  air  carrier  services.  As  the 
Board  pointed  out  long  ago,  the  fact  that  the  phrase  in¬ 
cludes  any  “ticket  office,  landing  area,  hangar,  or  other 
ground  facility  reasonably  incidental”  to  the  performance 
of  air  carrier  services  is  demonstrated  by  the  provisions 
of  Section  408(c)  (infr,  p.  65)  which  exclude  from  the  sweep 

air  transportation  by  the  Petitioners,  and  hence  any  question  as  to 
whether  the  individuals  are  “directly”  or  “indirectly”  engaged  in 
air  transportation  is  primarily  academic. 

23  As  the  Board  pointed  out  (Tr.  6793-6794),  the  exemption  from 

Section  408  provided  by  the  1947  regulation  {infra,  p.  82)  did  not 
extend  to  relationship  between  carriers  and  persons  engaged  in  a 
“phase  of  aeronautics.”  It  also  seems  plain  that  subjecting  future 
control  relationships  to  Section  408  is  a  matter  appropriate  for  rule- 
making  (cf.  United  States  v.  Ressler ,  313  U.S.  57  (1941) ),  and  that 
the  Board  with  equal  propriety  could  have  based  its  findings  of 
Section  408  violations  on  the  provisions  of  the  section  relating  to 
carriers  and  persons  controlling  air  carriers  made  applicable  by  the 
1949  regulation.  , 

24  See  Webster’s  New  International  Dictionary,  Second  Edition. 
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of  Section  408(a)  the  control  by  air  carriers  of  such  com¬ 
panies,  an  unnecessary  exclusion  unless  such  activities  con¬ 
stitute  a  “phase  of  aeronautics.”  Pan  Am.  Airways ,  Inc., 
et  al.  Merger ,  2  C.A.B.  503,  511  (1940)."’ 

The  phrase  also  extends,  in  our  view,  to  companies  en¬ 
gaged  in  the  business  of  leasing  aircraft  to  air  carriers  as 
one  having  direct  relationship  to  air  carrier  services.  The 
Board  has  heretofore  so  held,‘*;  and  that  determination  is 
entitled  to  great  weight.  (E.g..  U.S.  v.  Public  Utilities  Com¬ 
mission,  345  U.S.  295,  315  (1953) ;  American  Airlines  v.  Civil 
Aeronautics  Board,  ITS  F.  2d  903,  909,  910  (C.A.  7,  1949)). 
Moreover,  there  is  nothing  in  the  statutory  definition  or 
the  legislative  history  which  supports  petitioners’  premise 
that  only  manufacturers  of  aircraft  and  flight  equipment 
may  be  regarded  as  being  engaged  in  a  “phase  of  aero¬ 
nautics.”  The  legislative  history  shows,  we  think,  that 
not  only  manufacturers,  but  dealers  in  aircraft  or  acces¬ 
sories,  holding  companies,  and  persons  owning  “ground 

23  Not  all  relationships  between  a  “ticket  office”  and  an  air  car¬ 
rier  are  excluded  from  Section  408(a)  by  Section  408(c),  but  only 
those  in  which  the  air  carrier  controls  the  “ticket  office”  and  even 
then  only  where  the  “ticket  office”  is  reasonably  incidental  to  the 
carrier’s  operations.  Here,  the  control  is  by  the  “ticket  office,”  and 
not  bv  the  air  carriers. 

20  Order  E-7500,  .Tune  19.  1953;  Order  E-S410,  June  4,  1954;  Order 
E-9254,  May  27,  1955;  Order  E-9359,  July  1,  1955.  Similarly,  air¬ 
craft  dealers  have  been  held  to  be  engaged  in  a  “phase  of  aero¬ 
nautics.”  Transcontinental  &’  Tf.A.,  Control  by  Hughes  Tool,  6 
C.A.B.  153  11944). 

Other  companies  held  by  the  Board  to  fall  within  the  phrase  in¬ 
clude  aeronautical  manufacturing  and  supply  companies  (e.g.,  Pan 
Am.  Ainrays,  Inc.,  et  al.  Merger ,  2  C.A.B.  503  (1940);  Lockheed 
Aircraft.  Acquisition  of  United  Airports  Co.,  2  C.A.B.  328  (1940); 
aircraft  ferrying  companies  (Acquisition  of  Pan  American  Airways- 
Africa,  Ltd.,  3  C.A.B.  32  (1941);  airport  operators  (Pan  American 
Airways,  Inc.,  et  al.  Merger,  2  C.A.B.  503  (194  ) ;  companies  financ¬ 
ing  aircraft  purchases  (Air  Freight  Forwarder  Case,  9  C.A.B.  473. 
505  (1948) ;  aircraft  maintenance  and  repair  companies  ( Air  Freight 
Forwarder  Case,  supra ) ;  aeronautical  research  companies  ( In¬ 
terlocking  Relationships- IE.  A.  Patterson  et  al..  3  C.A.B.  711  (1942) ; 
and  persons  engaged  in  actual  air  operations  not  falling  within  the 
definition  of  air  carrier  or  foreign  air  carrier  as  used  in  the  Act. 
E.g.,  United  A.L.,  Acquisition  of  Lamsa,  S.A.,  4  C.A.B.  409  (1943). 


facilities”  as  well,  were  among  those  intended  to  be  reached 
by  the  phrase.  Particular  attention  was  directed  to  manu¬ 
facturers,  dealers,  and  holding  companies  in  view  of  past 
experience  which  showed  a  siphoning  off  of  air  carrier 
profits  through  exorbitant?  charges  and  other  means,  and 
a  restriction  upon  the  carrier’s  freedom  in  selecting  equip¬ 
ment.27  Precisely  the  same  evils  may  be  present  in  the  case 
of  leasing  companies,  as  witnessed  by  the  facts  of  this  case. 
Leasing  companies  are  dealers  in  aircraft  from  a  practical 
standpoint,  and  exert  the  same  pressures  upon  carriers  in 
relation  to  choice  of  equipment  and  charges  therefor  as  do 
manufacturers  or  sellers  of  aircraft.  There  is  just  as  much 
reason  for  the  control  of  one  relationship  as  the  other,  and 
the  statute  in  terms  extends  just  as  much  to  the  one  as  to 
the  other.  The  petitioners  and  their  ticket  agency  are 
engaged  in  a  “phase  of  aeronautics.”  28 

27  These  evils  led  to  the  inclusion  in  Section  7  of  the  Air  Mail  Act 
of  1934  (4S  Stat.  933,  936)  of  an  absolute  prohibition  against  in¬ 
terlocking  relationships  or  common  interests  between  persons  en¬ 
gaged  “directly  or  indirectly  in  any  phase  of  the  aviation  industry,” 
including  the  manufacture  or  sale  of  airplanes,  airplane  parts  or 
other  accessories  generally  used  in  air  transportation.  See  Hearings 
before  a  Subcommittee  of  the  Senate  Committee  on  Interstate  Com¬ 
merce  on  S.  2  and  S.  1760,  75th  Congress,  1st  Scss.,  pp.  10S-109,  152- 
154.  together  with  the  references  to  legislative  history  cited  at  p.  25, 
n.  17,  in  petitioners’  brief.  See,  also,  78  Cong.  Rec.  6729,  7536; 
Hearings  before  the  Senate  Committee  on  Post  Offices  and  Post 
Roads  on  S.  3012,  73rd  Cong.,  2nd  Sess.,  p.  292.  Section  7(a)  con¬ 
tained  an  exception  relating  to  “ground  facilities”  somewhat  similar 
to  that  contained  in  Section  40S(c).  Although  the  legislative  his¬ 
tory  does  not  appear  to  show  the  exact  derivation  of  the  term 
“phase  or  aeronautics,”  it  seems  to  have  been  derived  from  the 
analogous  term  “phase  of  the  aviation  industry”  employed  in  the 
1934  Act. 

We  note  petitioners’  suggestion  that  there  were  no  leasing  com¬ 
panies  in  existence  at  the  time  of  the  passage  of  the  Act,  and  hence 
for  this  additional  reason  that  the  phrase  cannot  be  applied  to  them. 
Whether  there  were  leasing  companies  or  not  is  irrelevant;  the 
statute  was  designed  for  application  to  future  situations  as  well  as 
to  existing  ones.  See,  c.g..  People  v.  Western  Air  Lines,  Inc ..  42 
Cal.  2d  621,  268  P.  2d  723,  731  (1954),  appeal  dismissed  348  U.S. 
859  (1954). 

28  Petitioners  also  claim  that  the  individual  petitioners  cannot 
be  regarded  as  engaged  in  a  “phase  of  aeronautics”  by  reason  of 
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In  anguine:  that  a  technical  unity  of  title  of  carrier  prop¬ 
erties  into  a  single  corporation  or  individual  is  an  indis¬ 
pensable  prerequisite  to  a  Section  40S(a)  (1)  violation,  peti¬ 
tioners  mistakenly  rely  upon  X.Y.  Central  Securities  Co.  v. 
V.S..  287  U.S.  12  (1932).  That  decision  dealt  with  a  statute 
which  provided  that  rail  carriers  could  consolidate  or  merge 
their  properties  “into  one  corporation  for  the  ownership, 
management  and  operation  of  the  properties  theretofore 
in  separate  ownership ”  (287  U.S.  at  p.  23,  emphasis  ours). 
Section  40S(a)(l)  (infra,  p.  64)  applies  to  situations  in 
which  there  is  a  consolidation  into  one  “person”  (which 
includes  a  partnership  or  association  (Section  1(27)  infra , 
p.  64)  for  either  “ownership,  management  or  operation,” 
and  all  of  these  factors  are  here  present.  Had  Congress 
intended  the  section  to  apply  only  where  technical  legal 
unity  of  title  in  one  corporation  or  individual  was  brought 
about,  the  prohibition  would  not  have  run  against  a  “per¬ 
son”  as  defined  by  the  Act,  nor  would  Congress  have  spoken 
in  terms  of  consolidation  for  ownership,  management  or 
operation.  In  statutory  construction,  the  word  “or”  is  to 
be  given  its  normal  disjunctive  meaning  unless  that  mean¬ 
ing  renders  the  statute  repugnant  to  other  provisions. 
In  Re  Rice,  83  U.S.  App.  D.C.  26, 165  F.  2d  617,  619  (1947).29 
See,  also,  the  recognition  of  this  same  rule  in  N.Y.  Central 
Securities  Co.  v.  U.S.,  supra ,  2S7  U.S.  at  p.  23. 

Petitioners  seek  to  create  a  repugnancy  by  contending 
that  the  term  “consolidate”  refers  to  situations  in  which 


their  ownership  of  the  ticket  agency.  Apart  from  the  fact  that 
this  contention  overlooks  their  direct  status  as  aircraft  leasing 
companies,  the  argument  is  without  merit.  It  is  elementary  that 
corporate  entities  wil  be  disregarded  where  the  interposing  of  the 
corporation  will  defeat  regulatory  statutes,  and  the  Board  through 
the  application  of  this  principle  has  heretofore  held  that  a  company 
controlling  persons  engaged  in  a  phase  of  aeronautics  is  itself  to 
be  so  regarded  for  Section  408  purposes.  Acquisition  of  TACA,  SA. 
by  American  Export,  3  C.A.B.  216  (1941 ).  We  also  note  that  Con¬ 
gress  intended  to  reach  those  control  situations  which  exist  in  fact, 
as  witnessed  by  the  provisions  of  Section  413  (infra,  p.  66). 

20  In  the  cited  case,  the  Court,  in  recognition  of  the  principle 
stated,  construed  the  term  “owning,  operating,  controlling,  or  manag¬ 
ing”  carrier  properties  as  meaning  precisely  what  it  said. 
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two  or  more  separate  corporations  go  out  of  business  and 
are  succeeded  by  a  new  corporation.  But  the  term  does  not 
always  have  that  restrictive  meaning.  It  may  be  used  in 
the  sense  of  “join”  or  “unite,”  and  lease  arrangements 
between  carriers  resulting  in  a  practical  consolidation  may 
fall  within  a  ban  against  consolidation.  East  St.  Louis  Con - 
necting  Ry.  Co.  v.  Jarvis ,  92  Fed.  735,  743  (C.A.  7,  1899) ; 
State  v.  Atchison  &  N.R.  Co .,  23  Neb.  143,  38  X.W.  43,  51 
(1888).  Here,  the  statutory  reference  to  ownership  or 
management  or  operations  indicates  that  Congress  intended 
“consolidate”  to  have  a  broader  meaning  than  that  con¬ 
tended  for  by  the  petitioners. 

II.  The  Board  correctly  determined  that  each  of  the  irregular 
air  carrier  petitioners  individually  has  operated  and 
held  out  excessive  flights  in  violation  of  the  Board’s 
regulations  and  the  Act. 

Under  the  Board’s  regulations,  irregular  carriers  are  pre¬ 
cluded  both  from  operating  regularly  and  holding  out  that 
they  do  so  (see  infra ,  pp.  SO,  94).  There  is  no  claim 
here  made  that  the  flights  of  each  individual  carrier 
did  not  exceed  those  permitted  to  the  carrier  under  the 
Board’s  regulations  and  prior  compliance  orders,  and  we 
respectfully  refer  the  Court’s  attention  to  the  Examiner’s 
initial  decision  for  an  analysis  of  the  uncontradicted  evi¬ 
dence  on  this  point  (Tr.  6515-6522).  See,  also,  Air  Trans¬ 
port  Associates  v.  Civil  Aeronautics  Board ,  91  II. S.  App. 
D.C.  147, 199  F.  2d  181  (1952),  cert.  den.  344  U.S.  922  (1953) ; 
Civil  Aeronautics  Board  v.  Modern  Air  Transport ,  179  F.  2d 
622  (C.A.  2,  1950) ;  American  Air  Transport  v.  Civil  Aero¬ 
nautics  Board .  92  U.S.  App.  D.C.  117,  206  F.  2d  423  (1953). 
As  to  the  “holding  out,”  the  finding  of  individual  viola¬ 
tions  rests  on  the  undisputed  fact  that  each  irregular  carrier 
petitioner  expressly  designated  North  American  Air  Coach 
System,  Inc.  (the  ticket  agency)  as  its  agent  for  the  procur¬ 
ing  of  traffic,  and  hence  that  each  carrier  is  charged  with 
responsibility  for  the  regular  services  held  out  on  its  behalf 
by  the  ticket  agency  (Tr.  6522,  6523).  See  Air  Transport 
Associates  v.  Civil  Aeronautics  Board ,  supra ,  199  F.  2d  at 
p.  186;  10  Am.  Jur.  “Carriers,”  Secs.  1230-55. 
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Petitioners  assert,  however,  that  the  complaint  did  not 
charge  the  irregular  carriers  with  individual  violations  in 
the  sense  that  each  carrier’s  activities  viewed  separately 
were  in  violation,  but  only  that  each  carrier  individually  was 
in  violation  of  the  prohibition  against  combined  operations 
(Brief,  pp.  47-55).  But  paragraph  11  of  the  complaint  (Tr. 
6)  specifically  charges  that  the  “carriers  have  held  out  and 
have  operated  regular  services  in  air  transportation  be¬ 
tween  designated  points  individually  and  collectively  ”  (em¬ 
phasis  ours).  If  the  charge  had  been  only  of  collective  op¬ 
erations,  the  complaint  would  not  have  made  reference  to  al¬ 
ternate  individual  operations.  The  fact  that  the  precise  lan¬ 
guage  of  Section  291.1  of  the  Board’s  regulations  was  not 
employed  in  the  charge  is  immaterial;  the  precise  language 
of  Section  291.26  was  not  employed  in  the  alternate  allega¬ 
tion  of  unlawful  collective  operations,  and  yet  petitioners 
concede  the  charge  of  this  latter  violation  by  paragraph  11. 
Paragraph  9  (Tr.  5)  recited  the  prohibition  against  indi¬ 
vidual  holding  out  and  regularity,  paragraph  10  (Tr.  5) 
recited  the  prohibition  against  collective  such  activity,  and 
paragraph  11  charged  a  violation  of  both  prohibitions.  Thus, 
the  normal  practice  was  employed  of  first  specifying  the  pro¬ 
hibitions  involved  and  then  charging  violation  as  to  such 
prohibitions. 

Further,  the  petitioners  appear  to  have  understood  that 
they  were  charged  with  individual  violations  at  the  time  of 
the  institution  of  the  proceeding.  Thus,  in  their  original 
answer  (Tr.  30),  the  petitioners,  after  denying  the  allega¬ 
tions  of  paragraph  11  (Tr.  31)  stated  inter  alia  in  para¬ 
graph  19  (Tr.  35) : 

“Respondents  Twentieth  Century  Air  Lines,  Inc., 
Trans  American  and  Trans  National  each  admit  that 
its  flight  reports  are  correct  and  accurate,  denies  that 
it  has  operated  frequently  or  regularly,  states  that  it  has 
no  knowledge  of  the  operations  of  other  respondent  car¬ 
riers  and  denies  for  lack  of  knowledge  that  the  com¬ 
bined  operations  of  the  respondent  carriers  have  been 
frequent  or  regular  between  any  points.”  (emphasis 
added) 


Moreover,  there  is  no  claim  of  any  prejudice  from  the  as- 
sertedly  defective  charge  (other  than  that  the  irregular  car¬ 
riers  were  found  to  have  committed  the  individual  viola¬ 
tions  which  they  do  not  now  really  appear  to  deny). 

We  think  the  complaint  to  be  plain  enough,  and  petition¬ 
ers  to  have  been  aware  of  the  issue  of  individual  violations. 
The  demonstrated  actual  knowledge  by  petitioners  in  their 
first  answer,  together  with  their  failure  to  claim  prejudice, 
mark  their  contentions  as  going  to  mere  technicalities  of 
pleadings  which  are  not  decisive  in  administrative  proceed¬ 
ings.  Kuhn  v.  Civil  Aeronautics  Board.  87  U.S.  App.  D.C. 
130,  183  F.  2d  839  (1950),  and  cases  there  cited. 

III.  There  is  no  invalidity  in  the  Board's  “ticket  agency*’  regu¬ 
lations  as  they  relate  to  petitioners,  and  in  any  event 
those  regulations  do  not  constitute  a  modification  of 
license  authority  which  required  adjudicatory  proce¬ 
dures  for  their  adoption. 

Under  the  Board's  exemption  regulation  it  has  always 
been  lawful  for  a  carrier  to  advertise  and  solicit  passengers 
for  a  given  flight,  or  several  such  flights,  so  long  as  the  to¬ 
tality  of  the  carrier’s  representations  and  operations  do  not 
exceed  the  limitations  upon  frequency  and  regularity/50 
Further,  the  Board  regards  a  “ticket  agent"  or  “broker” 
as  the  agent  of  a  carrier  in  relation  to  the  passengers  trans¬ 
ported,  even  though  the  agent's  activities  may  be  such  as  to 
also  constitute  him  a  “carrier”  under  the  Civil  Aeronau¬ 
tics  Act,  direct  or  indirect.31 

30  These  limitations  are  set  forth  in  Civil  Aeronautics  Board  v. 
Modern  Air  Transport ,  179  F.  2d  622  (C.A.  2.  1950),  and  were  ad¬ 
verted  to  and  applied  by  this  Court  in  Air  Transport  Associates  v. 
Civil  Aeronautics  Board ,  91  U.S.  App.  D.C.  147.  199  F.  2d  1S1 
(1952). 

31  Standard  A.L. .  Noncertificated  Operations .  10  C.A.B.  4S6.  493- 
495.  501-502  (1949) ;  American  Air  Transport.  Xoncertificatcd  Ops., 
11  C.A.B.  105,  110-112  (1950).  In  these  decisions  (under  the  1947 
revision  of  the  regulation) ,  the  Board  held  that  carriers  properly  may 
be  held  accountable  for  the  representations  of  the  agents  to  whom 
they  entrust  their  tickets  or  from  whom  they  accept  traffic  with  full 
knowledge  and  acquiescence  in  the  representations  by  which  it  is 
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Regulations  ER-153  and  ER-154  embody  these  concepts. 
Each  individual  carrier  is  left  free  to  go  his  own  way.32  The 
prohibition  against  combined  operations  (291.26(b),  infra , 
p.  110)  provides  only  that  a  carrier  shall  not  “make  or 
maintain  any  agreement,  or  participate  in  any  arrange¬ 
ment'’  whereby  regular  services  are  held  out  or  provided 
individually  or  “in  combination,  conjunction,  or  collabora¬ 
tion”  with  other  carriers.  Tickets  of  the  carrier  actually  to 
provide  the  transportation  are  required  to  be  issued  at  the 
time  of  sale  (Sections  291.23  and  291.24,  infra,  pp.  107, 108). 
This  requirement,  inter  alia,  operates  to  preclude  a  so- 
called  independent  agent  from  obtaining  passengers  with¬ 
out  prior  commitments  for  transportation  and  then  “shop¬ 
ping  around”  for  a  carrier,  a  preclusion  which  also  inhibits 
a  holding  out  of  regular  service  by  the  agent  and  the  provid¬ 
ing  of  that  service  through  collaboration  of  carriers.  The 
requirements  for  written  contracts  and  their  filing  with  the 
Board  (Sections  291.23,  291.26,  242.5(b),  infra,  pp.  108,  109, 
104)  and  the  other  various  requirements,  are  aids  to  en¬ 
forcement  and  a  method  of  obtaining  information. 

These  regulations  are  not  challenged  as  to  their  intrinsic 
merit  or  reasonableness,  but  only  as  a  diminution  or  lessen¬ 
ing  of  prior  license  authority  which  called  for  adjudicatory 
procedures  in  their  adoption  33  (Tr.  2525,  2526,  2589,  2594, 

obtained,  and  that  a  tariff  violation  results  when  an  agent  sells  a 
“ticket”  at  a  price  different  from  the  tariff  rate  of  the  carrier  pro¬ 
viding  the  transportation  (Section  403(b)  (49  U.S.C.  483(b))  pre¬ 
cludes  rebates  “through  any  agent  or  broker”).  Further,  the  sale 
of  air  transportation  is  an  integral  part  of  that  transportation.  Cf. 
McCall  v.  California ,  136  U.S.  104  (1890);  Di  Santo  v.  Common¬ 
wealth  oj  Pennsylvania ,  273  U.S.  34  (1927) ;  United  States  Lines  Co. 
v.  Civil  Aeronautics  Board ,  165  F.  (2d)  849  (C.C.A.  2,  1948) ; 
Interstate  Commerce  Commission  v.  All  American  Bus  Line,  22  F. 
Supp.  525  (S.D.  N.Y.,  1937). 

32  The  totality  of  operations  by  several  wholly  independent  and 
unrelated  irregular  carriers  may  of  course  lawfully  result  in  one  or 
more  flights  each  day  between  the  same  points,  but  the  effect  upon 
the  air  transportation  system  of  this  happenstance  is  far  different 
from  cases  in  which  a  regular  service  is  held  out  and  upon  which  the 
public  is  solicited  to  fly  and  will  rely. 

33  It  is  not  disputed  that  the  Board  observed  all  required  rule- 
making  procedures  in  promulgating  the  “ticket  agency”  regulations, 
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2595,  4398,  4399,  6543,  6549,  6550).  The  contention  of  “arbi¬ 
trary”  action  on  the  Board’s  part  appears  to  be  directed  to 
the  assertion  that  license  authority  was  not  only  legally  di¬ 
minished,  but  that  the  Board  through  its  express  prohibition 
against  combined  services  and  the  requirement  of  issuance 
of  carrier  tickets  at  the  time  of  sale  knowingly  and  malig¬ 
nantly  outlawed  the  assertedlv  prior  lawful  and  Board  ap¬ 
proved  practice  of  a  holding  out  and  providing  of  regular 
services  through  combinations  of  irregular  carriers  and 
ticket  agents.  34  Conceding  their  violations,  petitioners  de¬ 
fend  primarily  on  these  grounds.33 


and  the  rule-making  docket,  together  with  related  materials,  has 
heretofore  been  filed  with  this  Court  as  the  ‘‘transcript  of  record” 
in  Arrow  Airways  v.  Civil  Aeronautics  Board ,  87  U.S.  App.  D.C.  71, 
182  F.  2d  705  (1950).  See,  also,  Tr.  4396. 

:{4  We  think  it  apparent  that  the  prescription  of  form  of  ticket  to 
be  used,  and  the  imposition  of  the  contract  and  reporting  require¬ 
ments,  did  not  per  se  constitute  any  modification  of  license  authority 
requiring  adjudicatory  proceedings  (see  infra ,  p.  45),  and  that  any 
claim  of  diminution  of  operating  authority  in  this  respect  must  rest 
upon  the  impact  of  these  requirements  in  relation  to  arrangements 
for  regular  service  through  combination. 

Petitioners  also  assert  a  “substantial  compliance”  with  the 
contract  and  reporting  requirements  in  part  by  reason  of  their 
having  filed  various  agreements  between  North  American  Air  Coach 
System  and  the  irregular  carriers  as  part  of  their  exhibits  in  the 
Large  Irregular  Carrier  Investigation,  C.A.B.  Docket  5132  et  al ,  and 
having  subsequently  filed  a  list  of  sub-agents  utilized  by  North 
American  Air  Coach  System  (Brief,  pp.  55-56).  This  is  no  answer 
to  the  admitted  violations.  Further,  the  Board  found  this  purported 
and  late  filing  of  agreements  not  to  be  substantial  compliance  (Tr. 
6460,  6495,  6523.  6524).  The  timely  filing  of  contracts  with  flight 
reports  permits  the  inspection  of  those  contracts  by  both  the  public 
and  Board  personnel,  and  a  filing  as  part  of  an  exhibit  in  a  Board 
proceeding  neither  meets  the  purpose  of  the  requirement,  permits 
ready  ascertainment  and  inspection,  nor  puts  any  person  on  notice 
of  such  filing.  Cf.  United  States  v.  Kiefer ,  C.A.  D.C.,  Case  No. 
12475,  decided  August  18,  1955. 
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A.  The  Board's  regulations  are  valid  as  applied  to  these 
petitioners  irrespective  of  whether  adjudicatory  pro¬ 
cedures  may  have  been  required  in  relation  to  other 
carriers . 

Petitioners  misconceive  the  nature  of  their  “license”  au¬ 
thority  and  the  procedural  requirements  for  changes  in  the 
exemption  regulation  as  such.  In  Standard  Airlines  v.  Civil 
Aeronautics  Board ,  85  U.S.  App.  D.C.  249,  177  F.  2d  IS,  20 
(1949),  the  Court  held  that  an  irregular  air  carrier  has  “no 
general  property  right  in  its  registration”  and  that  it  is  only 
“investment  and  business  property”  acquired  in  reliance 
thereon  that  requires  the  protection  of  adjudicatory  pro¬ 
ceedings,  and  then  only  as  a  matter  of  constitutional  neces¬ 
sity.  In  the  “3  and  S  trip”  case,30  the  Court,  in  our  view, 
carried  forward  and  recognized  the  principle  of  the  Stand¬ 
ard  case.  The  question  there  propounded  to  the  Supreme 
Court  was  (201  F.  2d  at  p.  194) 

“Where  operating  authority  is  granted  by  a  regula¬ 
tory  agency  and  a  private  company  operating  there¬ 
under  acquires  property  and  business  in  so  doing,  is 
a  new  regulation  of  the  agency  which  in  fact  substan¬ 
tially  injures  or  in  large  part  destroys  such  property 
interests  or  business  .  .  .  ‘[valid  or  invalid’]” 

And  in  Cook  Cleland  Catalina  Airways  v.  Civil  Aeronau¬ 
tics  Board ,  90  U.S.  App.  D.C.  220,  195  F.  2d  206  (1952),  the 
Court  held  that  the  exemption  privilege  could  be  withdrawn 
by  rule-making  methods  as  to  persons  not  showing  a  de¬ 
struction  of  business  or  investment  property  acquired  in 
reliance  thereon. 

Here,  the  Board  reviewed  the  operations  of  Hemisphere, 
Twentieth  Century,  and  Trans  National  prior  to  their  join¬ 
ing  the  North  American  Combine  (Tr.  6797-6798).  It 
found  that  the  regulations  here  complained  against  were  in 
effect  before  the  carriers  undertook  their  combined  opera- 

36  Civil  Aeronautics  Board  v.  American  Air  Transport ,  91  U.S. 
App.  D.C.  318,  201  F.  2d  189  (1952),  certificate  dismissed  344  U.S. 
4  (1952). 


tions  and  investments  in  reliance  thereon.37  It  concluded 
in  substance,  that,  as  to  these  three  carriers,  there  could  be 
no  requirement  for  adjudicatory  proceedings  in  the  light  of 
the  principles  heretofore  stated,  and  that  the  regulations  in 
any  event  did  not  represent  adjudicatory  action  as  to 
them.38  "With  reference  to  Trans  American,  the  Board 
pointed  out  (Tr.  6797)  that  the  carrier  was  precluded  from 
raising  the  issue  since  it  had  been  a  party  to  litigation  in 
the  District  Court  in  which  the  validity  of  the  regulations 
had  been  sustained  against  a  similar  challenge  (Tr.  4406, 

6557),  and  that  the  carrier  had  previously  consented  to  a 
cease  and  desist  order  against  combined  operations.  Cf. 
American  Air  Transport  v.  Civil  Aeronautics  Board,  92 
U.S.  App.  D.C.  117,  206  F.  2d  423  (1953).  These  determina¬ 
tions,  we  submit,  are  correct,  and  petitioners  can  make  no 
valid  claims  here  of  any  diminution  in  operating  authority 
or  necessity  for  adjudicatory  proceedings  as  to  them. 

B.  In  any  event,  the  Board's  regulations  do  not  constitute  a 
legal  modification  of  license  authority,  and  adjudica¬ 
tory  procedures  were  not  required  for  their  adoption. 

With  respect  to  substantive  validity  as  to  any  carrier  en¬ 
gaged  in  practices  prohibited  by  the  regulations  at  the  time 

37  This  finding,  and  the  findings  as  to  prior  activities  by  these 
carriers,  are  not  disputed  by  petitioners.  The  truth  of  the  matter 
is  that  all  the  irregular  carriers  either  had  no  business  properties  at 
all  or  disposed  of  such  properties  separately  from  the  Letters  of 
Registration,  which  were  sold  to  Weiss,  Fischgrund,  Lewin,  and 
Hart.  The  business  and  investment  property  here  involved  is  that 
of  these  individuals,  applied  to  the  present  operations  long  after  the 
Board's  regulations  took  effect,  and  with  full  knowledge  of  those 
regulations. 

38  Apart  from  the  fact  that  an  exemption  as  such  is  not  “prop¬ 
erty"  requiring  adjudicatory  procedures  for  its  protection,  ‘‘rule- 
making  is  not  transferred  into  adjudication  merely  because  the  rule 
adopted  may  be  determinative  of  specific  situations  arising  in  the 
future.”  Logansport  Broadcasting  Corp.  v.  United  States ,  93  U.S. 

App.  D.C.  135,  210  F.  2d  24.  27  (1954).  See,  also.  Continental  Dis¬ 
tilling  Corp.  v.  Humphrey .  93  U.S.  App.  D.C  342,  220  F.  2d  367 
(1954),  wherein  complaint  was  made  of  regulations  adopted  prior 
to  the  beginning  of  the  activity  affected. 
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of  their  adoption,  it  is  our  further  position  that  the  Board’s 
regulations  do  not  constitute  any  legal  modification  of  prior 
license  authority,  and  that  there  was  no  requirement  for 
adjudicatory  procedures  for  their  adoption.  The  regula¬ 
tions  do  not  in  any  manner  reduce  the  number  of  flights  the 
carriers  may  operate,  or  their  frequency  or  regularity,  nor 

do  thev  diminish  the  extent  to  which  the  carriers  mav  hold 
»  • 

out  such  service.  The  scope  of  permissible  operations  re¬ 
main  as  they  were — the  regulations  dealt  solely  with  prac¬ 
tices  deemed  inimical  to  the  public  interest.  To  the  extent 
that  the  regulations  expressly  preclude  and  make  impossible 
the  holding  out  of  regular  services  through  combinations  of 
carriers  or  combinations  of  carriers  and  ticket  agents,  the 
regulations  are  merely  declaratory  of  prior  existing  law.  If 
more  than  declaratory,  the  regulations  in  this  regard  none¬ 
theless  represent  the  imposition  of  conditions  designed  to  in¬ 
sure  that  activities  are  restricted  to  the  irregular  opera¬ 
tions  for  which  authority  was  granted,  and  the  imposition 
of  such  conditions  does  not  constitute  a  legal  modification  of 
license  authority.  The  prescription  of  ticket  forms  and 
t lie  requirement  of  written  contracts  between  agents  and 
carriers  and  the  filing  of  those  contracts  with  the  Board 
(apart  from  impact  upon  combined  operations)  cannot  serve 
to  diminish  license  authority.  And  as  to  the  regulations 
in  their  entirety,  they  are  in  any  event  prospective  in  effect 
and  legislative  in  nature,  and  hence  appropriate  for  rule- 
making. 

Initially,  we  note  our  disagreement  with  petitioners’  ap¬ 
parent  premise  that  this  Court’s  decision  in  the  “3  and  8 
trip”  case  30  establishes  that  any  requirement  of  a  change 
in  manner  of  conducting  operations  constitutes  a  modifica¬ 
tion  of  prior  license  authority,  and  that  a  practice  need  be 
shown  only  to  exist  to  establish  that  it  is  part  of  the  “li¬ 
cense”.40  In  that  case,  the  problem  was  one  of  the  imposi- 

;51)  Civil  Aeronautics  Board  v.  American  Air  Transport,  91  U.S. 
App.  D.C.  318,  201  F.  2d  189  (1952). 

40  Wc  also  disagree  with  the  apparent  view  (Brief,  p.  40)  that 
the  form  of  the  Board’s  regulations  establishes  a  diminition  or  cur¬ 
tailment  of  a  license.  These  same  requirements  could  have  been  im- 
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tion  of  numerical  limitations  upon  individual  flights,  and  not 
one  relating  to  the  manner  in  which  authorized  flights  were 
to  be  conducted.  Further,  in  relation  to  the  question  of  evi¬ 
dence  of  past  prior  practices,  the  Court  relied  upon  the  de¬ 
cision  in  Bradg  Transfer  &  Storage  Co.  v.  United  States , 
80  F.  Supp.  110  (S.D.  Iowa,  1948),  aff’d  335  U.S.  S75  (1948). 
And  in  Brad g.  the  Court  recognized  that  a  distinction  ob¬ 
viously  exists  between  irregular  and  regular  route  authority 
which  must  be  preserved,  and  that  irregular  route  operators 
do  not  have  authority  to  conduct  both  irregular  operations 
and  regular  operations  if  they  elect  to  do  so,  which  is  of 
course  the  claim  that  petitioners  make  here.41  As  stated 
in  Bradg  (80  F.  Supp.  at  p.  115)  the  problem  turns 

“somewhat  upon  a  consideration  of  what  has  historic¬ 
ally  been  the  manner  of  operation  of  an  irregular  route 
carrier  and  regular  route  carriers  prior  to  the  passage 
of  the  Motor  Carrier  Act  of  1935  and  at  the  time  the 
Commission  made  its  classification  of  those  carriers  by 
general  order  in  1937.”  (emphasis  added) 

There  follows  the  historical  background  of  the  distinctions 
between  irregular  and  regular  route  operators  in  aviation, 
together  with  the  ‘ ‘legislative”  facts  upon  which  the  Board’s 
regulations  rest. 

posed  in  the  form  of  a  regulation  which  did  not  alter  the  exemption 
authority  under  which  petitioners  operate,  or  make  their  observ¬ 
ance  a  condition  upon  petitioners'  operating  authority.  Petitioners’ 
Letters  of  Registration  always  have  been  conditioned  upon  ob¬ 
servance  of  all  applicable  regulations.  All  sanctions  prescribed 
under  the  Act,  including  revocation  of  a  Letter  of  Registration,  are 
the  same  for  violations  of  cither  Board  regulations,  conditions  or 
limitations  upon  operating  authority,  or  specific  sections  of  the  Act. 
See  Section  902  of  the  Act  (49  U.S.C.  622)  and  the  Board's  regula¬ 
tions,  infra ,  pp.  86,  98. 

41  Petitioners’  claim  far  transcends  that  in  Brady.  In  that  case, 
there  were  at  least  the  safeguards  of  an  irregular  route  certificate 
specifying  the  territory  and  points  to  which  irregular  operations 
could  be  conducted.  Here,  irregular  air  carriers  have  no  such  re¬ 
strictions  and  petitioners  arc  asserting  the  right  to  operate  regular 
airline  services  wherever  and  whenever  they  elect  to  do  so. 
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1.  The  background  of  the  Board's  regulations 

The  distinction  between  regular  or  “scheduled,”  and  ir¬ 
regular  or  “nonscheduled,”  air  carrier  operations  has  been 
plain  both  prior  to  the  passage  of  the  Civil  Aeronautics  Act 
in  1938  and  subsequently.  Prior  to  the  passage  of  t ho  Act, 
there  were  air  carriers  conducting  scheduled  operations 
over  established  routes.  There  also  were  other  carriers, 
operating  for  the  most  part  from  a  fixed  base  with  small 
aircraft  and  furnishing  occasional  and  sporadic  “call-and- 
domand”  transportation  services  in  these  small  aircraft  as 
a  by-product  of  other  air  services  such  as  the  sale  and  servic¬ 
ing  of  aircraft,  flight  instruction,  crop  dusting,  airport  op¬ 
eration,  etc.  These  were  the  “fixed-base”  or  “nonsched- 
uled”  air  carriers  for  which  the  Board  provided  exemption 
in  1938.  See  Investigation  of  Nonscheduled  Air  Services , 
6  C.A.B.  1049,  1501  (1946);  Large  Irregular  Carriers ,  Ex¬ 
emptions ,  11  C.A.B.  609,  611,  612  (1950).42 

The  initial  exemption  order,  and  conditions  in  the  in¬ 
dustry  in  relation  to  nonscheduled  or  irregular  services, 
remained  substantially  unchanged  during  the  war  years. 
After  the  war,  large  transport-type  aircraft  became  avail¬ 
able  from  war  surplus,  and  numerous  persons  trained  in 
aviation  by  the  military  acquired  these  aircraft  and  began 
to  operate,  many  in  truly  nonscheduled  fashion.  Others 
conducted  regular  airline  services  over  established  routes, 
and  tlie  Board  in  1946  took  note  of  these  operations  and 
stated  that  they  did  not  constitute  operations  to  which  the 
nonscheduled  exemption  extended.  Investigation  of  Non - 
scheduled  Air  Services ,  6  C.A.B.  1049,  1053  (1946).  The 
Board  further  explained  the  highly  irregular  operations 
permitted  under  its  exemption  regulation,  distinguishing  be¬ 
tween  regular  operations  and  irregular  operations  and  the 
characteristics  of  each  type  of  operation,  6  C.A.B.  at  pp. 
1054,  1055.  It  simultancouslv  issued  decisions  in  two  on- 


42  The  history  and  purpose  of  the  Board’s  regulations  as  disclosed 
by  this  last  cited  opinion  was  summarized  by  the  Court  in  its  cer¬ 
tificate  to  the  Supreme  Court  in  the  “3  and  8  trip”  case,  supra.  Sec 
201  F.  2d  at  p.  192. 
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forcement  proceedings  further  explaining  the  extent  of  op¬ 
erations  permitted  by  the  exemption.  Page  Airways ,  Inc. 
Investigation ,  6  C.A.B.  1061  (1946) ;  Trans-Marine  Airlines , 
Inc .  Investigation ,  6  C.A.B.  1071  (1946).  Still  more  enforce¬ 
ment  proceedings  were  instituted  in  1946,  including  the 
one  against  Trans  Caribbean  Airlines  in  which  definite 
criteria  for  operations  were  further  spelled  out.  In  the 
Matter  of  the  Noncertificated  Operations  of  Trans  Carib¬ 
bean  Air  Cargo  Lines,  Docket  2593,  Order  E-370,  March  14, 
1947 ;  see  Civil  Aeronautics  Board  v.  Modern  Air  Trans¬ 
port,  179  F.  2d  622  (C.A.  2,  1950). 

There  followed  the  1947  general  revision  of  the  exemp¬ 
tion  regulation,  promulgated  by  rule-making  methods,  which 
imposed  the  requirement  of  a  letter  of  registration  as  an 
aid  to  enforcement,  and  also  subjected  the  carriers  to  var¬ 
ious  regulatory  provisions  of  the  Act  to  which  exemption 
had  theretofore  extended  (infra,  p.  74). 43  The  explanatory 
statement  accompanying  this  revision  referred  the  carriers 
for  guidance  to  the  type  of  operations  permitted  to  the 
earlier  Board  decisions  and  orders  (see  infra,  p.  70).  The 
findings  accompanying  the  regulation  spelled  out  in  detail 
that  the  authorization  granted  extended  only  to  irregular 
services  of  a  type  different  from  those  afforded  by  the  cer¬ 
tificated  or  scheduled  carriers  (infra,  pp.  76,  77).  The  regu¬ 
lation  defined  the  carriers  and  operations  to  which 
exemption  extended  in  terms  of  highly  irregular  opera¬ 
tions  between  the  same  points  (Section  292.1(b)).  Each 
letter  of  registration  issued  (including  the  ones  here  in¬ 
volved  (Tr.  3971),  was  accompanied  by  a  letter  of  trans- 

43  This  regulation  differentiated  between  “larger  irregular  car¬ 
riers’’  (those  operating  transport-type  aircraft)  and  “small  irregular 
carriers”  (those  operating  small  aircraft).  These  latter  carriers 
were  the  type  for  which  the  initial  exemption  was  designed,  and 
presently  exceed  2000  operators.  There  were  some  115  carriers 
actually  conducting  operations  with  large  transport-type  aircraft 
following  the  1947  regulation  (Tr.  2939).  There  were  105  letters 
of  registration  as  large  irregular  carriers  outstanding  in  1949.  and 
96  of  these  carriers  sought  continued  operating  authority  under  the 
1949  revision.  See  Large  Irregular  Carriers ,  Exemptions ,  11  C.A.B. 
609,614  (1950). 
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mittal  (Ex.  CA-376,  Tr.  5915).  That  letter  advised  the 
carrier  as  follows : 

“Your  attention  is  directed  to  the  fact  that  the  Board 
has  provided  for  the  initial  issuance  of  Letters  of  Regis¬ 
tration  merely  upon  receipt  of  an  application  and  with¬ 
out  examining  into  the  scope  and  nature  of  a  carrier’s 
operations  or  service.  Accordingly,  issuance  of  the  Let¬ 
ter  does  not  indicate  or  imply  that  the  Board  lias  ap¬ 
proved  of  operations  either  presently  being  conducted 
or  proposed  to  be  conducted,  and  no  representation  to 
the  public  that  the  Board  has  granted  any  such  ap¬ 
proval  is  authorized  by  the  issuance  of  such  Letter.” 

The  letter  also  emphasized  the  restricted  nature  of  the  op¬ 
erations  permitted.44 

The  findings  and  definitions  in  the  1949  revision  (infra, 
p.  87)  are  in  similar  vein,  and  this  Court  has  heretofore  rec¬ 
ognized  that  the  various  revisions  of  the  regulation  have 
not  altered  the  scope  of  individual  operations  permitted 
to  any  irregular  carrier.  Air  Transport  Associates  v.  Civil 
Aeronautics  Board ,  91  U.S.  App.  D.C.  147,  199  F.  2d  181, 
American  Air  Transport  v.  Civil  Aeronautics  Board, ,  92 
U.S.  App.  D.C.  117,  206  F.  2d  403  (1953).47’ 

In  August,  1948,  the  Board  instituted  a  general  investiga- 

44  Pertinent  portions  of  the  letter  in  this  respect,  also  set  forth  in 
Air  Transport  Associates  v.  Civil  Aeronautics  Board ,  91  U.S.  App. 
D.C.  147,  199  F.  2d  181,  182,  are  as  follows: 

“Specifically,  operations  and  public  holding  out  of  service 
between  any  two  points  must  be  confined  to  flights  of  such 
rarity  and  infrequency  as  to  preclude  any  implication  of  a  uni¬ 
form  pattern  or  normal  consistency  of  operations.  It  is  the 
Board’s  desire  to  promote  the  development  of  air  transportation 
by  encouraging,  within  the  authority  granted  by  the  revised 
regulation,  non-certificated  4 fly  anywhere  at  any  time,’  air  taxi, 
charter,  and  other  special  types  of  irregular  service,  but  the  es¬ 
tablishment.  of  frequent  sendee  over  regular  routes  is  not  deemed 
to  be  authorized  by  the  new  section  292.1  or  by  the  Letters  issued 
thereunder.” 

45  The  “3  and  8  trip”  regulation  never  became  effective,  and  the 
November,  1955  revision  is  not  here  in  issue. 
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tion  (non-adjudicatory)  into  the  activities  and  practices  of 
large  irregular  carriers  (Docket  3450). 40  Hearings  were 
held  in  New  York  City,  Los  Angeles,  Seattle,  Miami  and 
Washington.  The  transcript  of  these  hearings,  relied  upon 
by  the  Board  in  promulgating  its  regulations  (infra,  p.  87) 
and  by  the  Compliance  attorney  in  this  proceeding  (Tr. 
4397)  are  on  file  with  this  Court  as  a  part  of  the  “transcript 
of  record”  in  Arrow  Airways  v.  Civil  Aeronautics  Board , 
87  U.S.  App.  D.C.  71,  182  F.  2d  705,  the  case  in  which  the 
Board’s  regulations  were  initially  challenged.  That  record 
(documented  in  our  brief  in  Arrow)  discloses  in  lurid  detail 
the  control  by  so-called  “independent  ticket  agents”  of 
“nonscheduled”  traffic,  tariff  violations,  and  misrepresenta¬ 
tions  and  abuses  inflicted  upon  the  traveling  public  by  cer¬ 
tain  of  these  agents. 47  That  record  also  shows  that  many 
ticket  agents  held  out  daily  services,  issued  their  own  tickets 
therefor,  and  parceled  out  the  traffic  obtained  to  irregular 
carriers,  frequently  to  the  lowest  bidder.  Some  of  these 
agencies  also  had  been  established  by  irregular  carriers. 
The  Board’s  “ticket  agency”  regulations  followed. 

2.  Petitioners ’  contention  of  illegality  in  the  Board's 
regulations  are  without  merit 

In  the  light  of  the  foregoing,  petitioners’  contentions  of 
illegal  modification  of  prior  license  authority  fall  into  their 
proper  perspective.  Petitioners  made  no  showing  before 

4<;  Beginning  in  1948,  the  Large  Irregular  Carriers  had  been  re¬ 
quired  to  file  with  their  flight  reports  information  relating  to  their 
use  of  ticket  agents  and  brokers,  and  to  include  copies  of  such  agree¬ 
ments  or  a  description  of  the  verbal  arrangement  ( 13  Fed.  Reg. 
2646,  2647). 

47  These  abuses  and  practices  also  are  set  forth  in  this  Court’s 
opinion  in  North  American  Airlines  v.  Civil  Aeronautics  Board, 
C.A.  D.C.,  Case  No.  12,041,  p.  20  of  slip  opinion,  through  quotations 
from  H.R.  Report  2420,  82nd  Cong.,  2nd  Sess.  This  report,  which 
accompanied  the  bill  subsequently  enacted  giving  the  Board  juris¬ 
diction  over  ticket  agencies  as  such,  cites  with  apparent  approval 
the  Board’s  “ticket  agency”  regulations  insofar  as  they  relate  to  the 
requirement  for  issuance  of  carrier  tickets  at  time  of  sale  and  the 
reducing  of  contracts  to  writing  and  filing  them  with  the  Board 
(pp.  5  and  6  of  H.R.  Report  2420). 


the  Board  that,  prior  to  1947  or  subsequently,  the  univer¬ 
sal  method  of  nonscheduled  or  irregular  air  carrier  opera¬ 
tions  was  for  ticket  agents  or  carrier  employees  to  hold 
out  daily  services  between  the  same  points  and  for  carriers 
to  provide  those  services  under  agreements  or  arrangements 
wherebv  flights  would  be  rotated  and  anv  and  all  “tickets” 
accepted.  There  is  no  mention  of  the  practices  of  the  op¬ 
erators  of  small  aircraft,  the  overwhelminglv  numerical 
majority  of  the  industry.  48  The  record  discloses,  of  course, 
that  there  were  operators  of  large  aircraft  who  either  held 
out  daily  operations  or  dealt  with  ticket  agents  who  did  so, 
and  that  the  services  of  one  or  more  carriers  were  made 
available  by  agreement  or  otherwise  to  transport  on  any 
given  day  the  traffic  obtained  through  this  holding  out.40 
But  less  than  half  of  the  carriers  operating  large  aircraft 
are  shown  to  have  done  so,  and  most  of  this  activity  oc¬ 
curred  after  the  1947  revision  of  the  regulations/'0  Even 
as  to  these  carriers,  there  is  no  unanimity  of  testimony  as 
to  whether  actual  rotation  agreements  were  common.  While 
there  were  some  such  agreements  (the  Board  said  as  much 
in  1949,  infra ,  p.  S9),  the  more  prevalent  situation  appears 
to  have  been  one  in  which  the  carriers  and  the  ticket  agen¬ 
cies  all  were  in  keen  competition  for  the  available  traffic, 
with  the  ticket  agencies  having  the  upper  hand  (Tr.  3325- 

48  To  the  extent  that  it  might  be  pertinent,  the  burden  of  establish¬ 
ing  entire  industry’  practice  was  on  the  petitioners.  Cf.  Pacific  States 
Box  and  Basket  Co.  v.  White ,  296  U.S.  176,  185  (1935);  United 
States  v.  Rock  Royal  Cooperative,  307  U.S.  533,  567.  568  (1939). 

49  It  is  also  well  known  that  the  Board  instituted  a  great  many 
enforcement  proceedings  against  carriers  holding  out  regular  opera¬ 
tions  either  directly  or  through  ticket  agents. 

50  The  Board’s  Chief  Investigator  testified  that  in  1947  and  194S 
there  were  some  25  to  30  route-type  operators  involved  (Tr.  2943). 
Under  the  most  liberal  interpretation  of  the  testimony  by  petitioners’ 
witnesses,  some  53  of  the  115  large  irregular  carriers  engaged  in 
these  practices.  There  were  20  on  the  transcontinental  routes  (Tr. 
2771,  2823).  20  on  the  New  York-Miami-Puerto  Rico  route  (Tr. 
3255,  3280-81),  and  13  on  the  States-Alaska  route  (Tr.  4173). 
These  are  general  estimates,  and  an  examination  of  the  materials 
relied  upon  by  petitioners  will  show  considerably  fewer  than  this 
number  in  terms  of  actual  named  carriers. 
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3327,  2787-2789.  There  definitely  were  no  combines  or 
pools  of  the  North  American  type  (Tr.  3160-3162).  The 
situation  was  summarized  by  Lewin  in  his  testimony  as 
follows  (Tr.  2853) 

“A.  All  the  carriers  and  also  the  principal  agents 
of  the  carriers  were  involved  in  this.  To  make  a  little 
more  clear,  it  might  be  best  to  say  that  the  carriers, 
for  the  most  part,  had  a  principal  agent  in  each  of  these 
cities,  and  primarily  the  agent  would  supply  the  trans¬ 
portation  to  their  carrier,  first.  And  if  there  was  no 
service  available  on  their  carrier,  then  to  another 
carrier. 

Q.  And  that  is  what  you  mean  by  the  working  ar¬ 
rangements? 

A.  Yes,  sir. 

Q.  "Were  there  any  other  working  agreements  or  ar¬ 
rangements  between  the  carriers  as  far  as  operations 
are  concerned  that  you  know  of? 

A.  No,  sir.7'1 

Moreover,  as  the  Board’s  Chief  Investigator  indicated 
(Tr.  2934),  the  carriers  engaged  in  these  practices  for  the 
most  part  were  not  carriers  conducting  irregular  opera¬ 
tions,  but  rather  those  who  insisted  upon  conducting  rogu- 

•'1  Sec  Tr.  4688-89,  4711-13  wherein  it  was  testified  that  planned 
rotation  of  flights  on  the  New  York-Miami-Puerto  Rico  run  existed 
only  as  between  New  York  and  Miami  and  then  only  for  a  month. 
See  Tr.  3277-78  wherein  an  official  of  American  Air  Transport  testi¬ 
fied  that  the  carrier’s  schedules  were  made  without  regard  to  other 
carriers,  and  that  the  “composite  schedules”  were  made  by  the 
“independent”  ticket  agents.  See,  also,  Tr.  3369  wherein  an  official 
of  Continental  Charters  testified  that  he  could  not  “truthfully  say 
whether  any  number  of  carriers  actually  got  together  and  agreed  to 
run  on  opposite  days.”  The  witness  went  on  to  point  out  that  sched¬ 
ules  were  established  bv  the  carrier  for  the  days  when  it  was  thought 
that  the  most  traffic  would  be  available,  and  that,  if  they  had  re¬ 
ceived  the  schedules  of  other  regular  operators,  they  would  take 
those  schedules  into  account  in  preparing  their  own  (Tr.  3369-70). 
For  other  testimony  demonstrating  that  the  ticket  agents  and  not 
the  carriers,  prepared  the  composite  schedules,  see  Tr.  3265-66,  3590, 
3672-73,  3754. 
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lar  operations  over  established  routes  despite  the  limita¬ 
tions  upon  their  operating  authority/’2  Other  carriers 
have  been  able  to  operate  large  aircraft  without  resorting 
to  the  use  of  ticket  agents  who  hold  out  daily  services,  or 
rotating  flights  in  such  manner  as  to  provide  a  daily  serv¬ 
ice.*'3  And  there  is  testimony  in  the  record  by  ticket  agents 
that  a  holding  out  of  daily  service  is  not  a  prerequisite  to 
their  survival  (Tr.  4547-4549,  4697-4700.  See,  also,  Tr. 
4743-4744,  4749.) 

If  there  had  been  a  showing  of  universal  practice  in  hold¬ 
ing  out  daily  services  and  rotation  of  flights  in  relation 
thereto,  or  that  such  a  practice  was  essential  to  economic 

52  Such  carriers  include:  (1)  Standard  Airlines  (Tr.  2749),  re¬ 
voked  in  Standard  Airlines ,  Non  certificated  Operations,  10  C.A.B. 
486  (1949) ;  (2)  Viking  Airliners  <Tr.  2749,3701).  revoked  in  Viking 
Airliners,  et  al Noncerti floated  Operations,  11  C.A.B.  401  (1950); 
(3)  American  Air  Transport  (Tr.  3590),  revoked  in  American  Air 
Transport  and  Flight  School ,  Non  certificated  Operations,  11  C.A.B. 
105  (1950);  (4)  Air  America  (Tr.  3701),  revoked  in  Air  America, 
Inc.,  Enforcement  Proceeding,  Order  No.  E-7955  (Docket  No.  5766, 
1953);  (5)  Modern  Air  Transport  (Tr.  3590),  injunction  issued  in 
Civil  Aeronautics  Board  v.  Modern  Air  Transport,  81  F.  Supp.  803 
(S.D.  N.Y.,  1949);  (6)  Nats  Air  Transport  (Tr.  2647),  proceeding 
for  suspension  and  revocation  instituted  August  17,  1948,  terminated 
by  Order  No.  E-3992,  March  20,  1950  on  motion  of  Enforcement 
attorney  upon  discontinuance  of  operations  by  respondent  (Docket 
No.  3456) ;  (7)  Airline  Transport  Carriers  (ATC)  (Tr.  2647),  cease 
and  desist  order  issued  September  20,  1949,  Order  No.  E-3333 
(Docket  No.  3969) ;  (8)  Continental  Charters  (Tr.  3701, 3293),  cease 
and  desist  order  issued  September  30,  1949,  Order  No.  E-2942 
(Docket  No.  3288).  Several  other  carriers  were  also  mentioned  in 
the  testimony  as  having  participated  in  arrangements  for  the  stag¬ 
gering  of  flights.  The  Board  found  that  each  one  of  them  had  in¬ 
dividually  operated  a  regular  service  in  violation  of  Section  292.1: 
Associated  Airways  (Tr.  2669),  Docket  No.  3950,  Order  E-4625, 
September  30,  1950;  Robin  Airways  (Tr.  2761),  Docket  No.  3941, 
Order  E.  4728,  October  16,  1950;  Los  Angeles  Air  Service  (Tr.  2758, 
2761),  Docket  No.  3939,  Order  No.  E-5115,  February  12,  1951; 
Freight  Air  (Tr.  3226-7),  Docket  No.  3925,  Order  No.  E-4989,  De¬ 
cember  29,  1950. 

•r,;{  See,  e.g.,  testimony  of  the  following:  Jesse  F.  Stallings,  Capital 
Airways  (Tr.  4459-4471);  Lewis  C.  Burwell,  Resort  Airlines  (Tr. 
4516-4523);  S.  E.  Speicher,  S.S.W.  (Tr.  4605-4626);  F.  C.  Moor, 
Southern  Air  Transport  (Tr.  4799-4810) ;  Herbert  Sussman,  Coastal 
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survival,  neither  showing  in  our  view  -would  establish  either 
the  practice  as  legal  or  stamp  the  Board’s  regulations  as 
ones  diminishing  license  authority.  The  Board’s  regula¬ 
tions  are  for  irregular  operations,  not  regular  ones.  True 
enough,  it  is  difficult  to  conduct  profitable  operations  with 
large  transport  aircraft  within  the  confines  of  the  Board’s 
regulations,  and  the  Board  has  long  recognized  that  fact. 54 


Airlines  and  Quaker  City  Airways  (Tr.  3940-3949) ;  Reed  Pigman, 
American  Flyers  (Tr.  4050-4064);  Leonard,  Trans  Ocean  Airlines 
(Tr.  4741-4750) ;  Franklin  Oelschlager,  Board  Investigator  (Tr. 
2942-2951). 

It  also  may  be  stated  that  the  Board  had  issued  a  total  of  17 
individual  exemptions  to  Large  Irregular  Carriers  under  the  1949 
revision  of  the  regulations  prior  to  the  institution  of  the  Large  Ir¬ 
regular  Air  Carrier  Investigation ,  Docket  5132.  Exhibit  CA-371,  pp. 
5799-5902  of  the  unprinted  transcript  herein,  contains  data  on  many 
of  these  carriers  to  whom  individual  exemption  authority  was  issued. 

:A  In  Investigation  of  Nonscheduled  Air  Services,  6  C.A.B.  1049, 
1056  (1946)  the  Board  stated: 

“We  recognize  that  the  interpretation  which  we  have  indi¬ 
cated  should  be  placed  on  the  term  ‘non-scheduled’  as  it  ap¬ 
pears  in  the  exemption  order  will  preclude  the  operation  of  a 
cargo  service  between  major  cities  with  sufficient  regularity  to 
attract  shippers.  However,  we  are  not  convinced  that  the  regu¬ 
lation  should  provide  otherwise." 

The  same  statement  is  of  course  applicable  to  passenger  opera¬ 
tions.  The  Board  also  adverted  to  the  difficulties  and  temptations 
on  the  part  of  operators  of  large  aircraft  which  led  some  of  them  to 
conduct  regular  operations  in  Standard  A.L.  et  al.  Exemption  Re¬ 
quest,  9  C.A.B.  583  (1948).  In  its  findings  accompanying  the  1949 
revision  of  the  regulations  {infra,  pp.  88-90),  the  Board  again  made 
reference  to  the  difficulties  of  conducting  irregular  operations  in 
such  aircraft,  and  found  “that  large  aircraft  have  a  limited  and 
restricted  utility  in  meeting  the  need  for  irregular’’  service.  See, 
also,  the  Board’s  statements  in  Large  Irregular  Carriers,  Exemptions, 
11  C.A.B.  at  pp.  615,  616. 

It  may  also  be  stated  that  a  substantial  portion  of  the  difficulties 
encountered  by  operators  of  large  aircraft  has  been  due  to  their 
unwillingness  to  operate  a  limited  number  of  such  aircraft.  This 
record  (Tr.  2440)  discloses  that  regularity  in  operations  increased 
as  the  number  of  aircraft  employed  increased.  And  as  to  any 
contention  that  the  Board  could  not  have  intended  to  authorize  use 
of  large  aircraft  and  at  the  same  time  not  to  permit  lucrative  opera¬ 
tions,  see  Standard  A.L. ,  et  al.  Exemption  Request,  supra. 
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The  Goodkind  memorandum  (Tr.  5932-5940)  upon  which 
petitioners  rely  (Brief,  p.  58)  says  little  more  in  this  re¬ 
gard  than  the  Board  has  been  saying  for  years  (note  54, 
supra,  p.  41).  Further,  this  Court  has  heretofore  rejected 
the  claims  that  the  exemption  regulation  is  invalid  because 
it  is  not  designed  for  “  ‘transport  type’  aircraft”  and  that 
the  Board  is  required  to  “promulgate  regulations  which 
will  provide  opportunity  for  ‘route  operations.’  ”  Air 
Transport  Associates  v.  Civil  Aeronautics  Board .  91  U.S. 
App.  D.C.  147,  199  F.  2d  181,  185. 

Neither  the  Goodkind  memorandum  nor  the  record  estab¬ 
lishes  that  the  Board  affirmatively  approved  the  holding 
out  of  regular  services  by  ticket  agents  and  the  providing 
of  such  services  through  rotation  of  flights  by  its  1947  revi¬ 
sion,  or  that  the  Board  thereafter  outlawed  a  prior  legal 
and  proper  practice  in  order  to  force  carriers  into  viola¬ 
tion/”'  The  entire  history  and  provisions  of  the  exemption 
regulation,  and  the  actions  of  the  Board  thereunder,  dem¬ 
onstrate  the  total  lack  of  merit  in  this  contention.  The  Board 
in  terms  stated  that  it  was  not  approving  any  method  of 
operations  being  conducted  in  1947  (supra,  p.  36).  Further, 
the  Board  obviously  would  not  have  carefully  spelled  out 
the  limited  scope  of  operations  permitted  to  be  conducted 


5S  The  Goodkind  memorandum  reflects  the  view  that  the  exemp¬ 
tion  regulation  had  proved  unsatisfactory  from  a  regulatory  stand¬ 
point,  that  a  system  of  individual  licensing  should  be  substituted 
for  the  blanket  exemption  either  in  the  form  of  individual  exemp¬ 
tions  or  certificates,  and  that  persons  not  qualified  or  whose  opera¬ 
tions  were  not  required  should  not  receive  continued  authority. 
There  is  nothing  startling  or  reprehensible  in  this  view,  and  the 
1949  revision,  promulgated  well  in  advance  of  the  ticket  agency 
regulations,  did  terminate  the  blanket  exemption  on  findings  that 
the  blanket  exemption  had  proved  unsatisfactory  (infra,  pp.  90,  91). 

Motive  in  regulatory  action  is  irrelevant  in  any  event;  the  ques¬ 
tion  is  whether  the  action  is  lawful  under  the  statute.  Isbrandtsen- 
M oiler  Co.  v.  United  States ,  300  U.S.  139,  145  (1947);  Hammond 
v.  Hull.  76  U.S.  App.  D.C.  301,  131  F.  2d  23,  28  (1942),  cert.  den. 
318  U.S.  777.  See,  also,  infra,  pp.  51-55  for  a  discussion  of  peti¬ 
tioners’  contention  that  they  were  unlawfully  denied  access  to  the 
Board’s  files  to  establish  the  Board’s  motives. 
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and  held  out,  nor  would  it  have  advised  carriers  at  the  time 
of  issuance  of  Letters  of  Registration  that  “establishment 
of  frequent  service  over  regular  routes  is  not  deemed  to  be 
authorized  by  the  new  Section  292.1  or  by  the  Letters  issued 
thereunder,”  if  at  the  same  time  it  was  also  approving  a 
method  of  operation  whereby  regular  services  could  be  held 
out  and  provided  through  combination.  Moreover,  if  the 
Board  had  approved  any  such  scheme,  which  is  wholly  sub¬ 
versive  to  the  purposes  and  intent  of  the  irregular  exemp¬ 
tion,  there  would  have  been  few  enforcement  proceedings, 
and  no  holding  of  carriers  to  account  for  the  representations 
of  their  ticket  agents.  Indeed,  if  in  1947  and  1948  petition¬ 
ers’  scheme  of  operation  had  been  proper  and  lawful,  the 
industry  would  have  openly  adopted  it  and  there  would 
have  been  no  enforcement  action  at  all  against  irregular 
carriers.  Letters  of  Registration  could  be  had  for  the  ask¬ 
ing  (infra,  p.  85),  and  a  person  would  have  needed  only  to 
procure  a  sufficient  number  of  such  letters  to  cover  any  num¬ 
ber  of  scheduled  flights. 

Apart  from  the  fact  that  “combines”  were  not  shown  to 
have  existed  to  any  great  degree  prior  to  the  1947  revision, 
and  the  obvious  fact  that  the  Board  did  not  intend  by  pro¬ 
viding  for  irregular  operations  to  authorize  regular  ones, 
the  1947  regulation  cannot  be  construed  as  a  matter  of  law 
to  authorize  combined  operations  by  carriers.  Exemption 
was  not  provided  for  rotation  agreements  as  petitioners 
contend.™  By  the  1947  revision,  carriers  were  expressly 
subjected  to  the  requirement  of  Section  412  in  relation  to 
“contracts  or  agreements  for  pooling  or  apportioning  earn¬ 
ings,  losses,  traffic,  service  or  flying  equipment”  and  the 
Board  retained  full  jurisdiction  over  such  agreements 
(infra,  p.  83).  The  1947  revision  was  held  by  the  Board 


r,G  To  the  extent  that  any  contrary  view  may  be  indicated  by  the 
Goodkind  memorandum,  the  short  answer  is  that  this  view  is  con¬ 
trary  to  the  terms  of  the  1947  regulation  and  the  interpretation 
placed  thereon  by  the  Board.  Further,  an  exemption  from  Section 
412  certainly  does  not  establish  as  lawful  all  agreements  which 
carriers  may  enter  into. 
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to  extend  to  a  rotation  agreement  (as  a  pooling  agreement) 
at  Camp  Stonenian  which  involved,  among  others,  Standard 
(Weiss  and  Fischgrund)  and  Viking  (Lewin  and  Hart). 
Standard  A .  L.  N oncertificated  Operations ,  10  C.A.B.  4S6, 
502  (1949) ;  Viking  Airliners ,  Et  Al ,  N oncertificated  Opera¬ 
tions,  11  C.A.B.  401,  413  (1950). 57 

Finally,  there  is  no  doubt  but  that  the  Board’s  regula¬ 
tions  preclude  any  individual  carrier  from  operating  regu¬ 
larly  or  reasonably  regularly  or  holding  out  that  it  does 
so.  It  is  elementary  that  laws  which  prohibit  conduct  by 
one  person  also  prohibit  the  same  conduct  by  two  or  more 
persons  acting  in  concert.38  This  principle  alone  sustains 
the  Board’s  interpretative  regulation  of  December  10,  194S 
as  it  relates  to  combined  operations,  and  its  subsequent 
statements  that  the  express  prohibition  against  combina¬ 
tions  of  carriers  was  no  more  than  declaratory  of  prior 
existing  law  {infra,  pp.  90,  105,  106). 


57  The  carriers  not  only  were  found  to  have  been  guilty  of  a 
Section  412  violation  in  failing  to  file  the  agreement  but  also  to  be 
accountable  for  the  “holding  out”  of  regular  service  by  the  agent  at 
Camp  Stoneman.  10  C.A.B.  at  pp.  494,  495;  11  C.A.B.  at  p.  407. 
NATS  Air  Transport  also  was  charged  with  unlawful  operations  in 
relation  to  this  same  agreement  in  1948,  some  four  months  prior  to 
the  promulgation  of  Interpretation  No.  1  of  1948.  NATS,  Air ,  En¬ 
forcement  Case,  10  C.A.B.  57  (1949). 

58  1  U.S.C.  1  provides  in  pertinent  part: 

“In  determining  the  meaning  of  any  Act  of  Congress,  unless 
the  context  indicates  otherwise — 

“Words  importing  the  singular  include  and  apply  to  several 
persons,  parties,  or  things  .  .  .”. 

The  Board  has  long  held  that  those  provisions  of  the  Act  which  in 
terms  prohibit  the  acquisition  of  control  of  air  carriers  by  a  single 
person  equally  apply  to  persons  acting  in  concert.  Railroad  Con¬ 
trol  of  Northeast  Airlines ,  4  C.A.B.  379  (1943) ;  cf.  Martin  v.  United 
States ,  100  F.  2d  490  (C.C.A.  10,  1938)  cert .  den,  306  U.S.  649 
(1939),  wherein  it  was  held  that  arrangements  whereby  regular 
transportation  services  were  provided  through  the  medium  of  travel 
bureaus  employing  carriers  not  themselves  authorized  to  provide 
such  services  constituted  a  criminal  conspiracy  to  violate  the  Motor 
Carrier  Act. 
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Apart  from  these  considerations,  it  is  abundantly  clear 

that  the  Board’s  regulations  granted  authority  only  to 

conduct  irregular  operations,  that  those  regulations  were 

not  immutable  and  authority  remained  in  the  Board  to 

* 

change  them  ( American  Air  Transport ,  Inc.  v.  Civil  Aero¬ 
nautics  Board ,  92  U.S.  App.  D.C.  117,  206  F.  2d  423  (1953)), 
and  that  the  prohibition  against  combined  operations  serves 
merely  to  restrict  the  carriers  to  actual  irregular  operations. 
Such  a  condition  certainly  is  a  4 ‘proper,  or  reasonable, 
definition  of  the  undefined  terms  (regularly  or  with  a  rea¬ 
sonable  degree  of  regularity)  of  the  original  licenses” 
(Civil  Aeronautics  Board  v.  American  Air  Transport , 
supra ,  201  F.  2d  at  p.  193;  cf.  Gibson  T Vine  Co.  v.  Snyder , 
90  U.S.  App.  D.C.  135,  194  F.  2d  329  (1952)),  or  the  imposi¬ 
tion  of  a  condition  designed  to  insure  that  operations  are 
confined  to  those  for  which  authority  was  granted.  United 
States  v.  Rock  Island  Co .,  340  U.S.  419,  443,  444  (1951). 50 
In  either  view,  there  is  no  legal  modification  or  diminution 
of  license  authority,  and  particularly  where,  as  here,  there 
was  no  diminution  in  the  number  of  flights  or  the  holding- 
out  permitted  to  any  individual  carrier.  Indeed,  petition¬ 
ers  have  sought  to  convert  several  individual  exemptions 
into  one  master  “license,”  and  now  complain  only  because 
each  carrier  is  held  to  the  precise  terms  of  its  own  authoriza¬ 
tion. 

The  requirements  of  the  regulations  relating  to  form  and 
issuance  of  tickets,  and  for  written  agreements  with  ticket 
agents,  coneededly  were  new.  But  those  regulations  were 
deemed  necessary  for  the  protection  of  the  traveling  public, 


59  In  the  cited  case,  motor  carrier  certificates  held  by  railroads 
contained  a  condition  permitting  the  imposition  of  further  condi¬ 
tions  designed  to  insure  that  the  motor  carrier  operations  would  re¬ 
main  “auxiliary  or  supplemental”  to  the  train  service.  The  Court 
held  that  the  imposition  of  entirely  new  limitations  which  curtailed 
prior  operations  did  not  constitute  a  change  or  partial  revocation 
of  a  license  calling  for  certificate  modification  proceedings,  but  only 
a  carrying  out  of  the  reservation  in  the  certificate.  Cf.  American 
Air  Transport  v.  Cii'il  Aeronautics  Board ,  92  U.S.  App.  D.C.  117, 
206  F.  2d  423  (1953). 
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as  an  aid  to  law  enforcement  with  respect  to  tariff  matters, 
and  as  an  aid  to  confining  operations  to  the  type  for  which 
authority  was  granted/10  They  do  not  of  themselves  con¬ 
stitute  any  diminution  in  license  authority,  but  are  merely 
a  specification  of  the  manner  in  which  authorized  operations 
are  to  be  conducted.  But  if  we  are  in  error  in  this  view, 
and  in  the  view  that  the  prohibition  against  combined  oper¬ 
ations  is  not  a  legal  modification  of  license  authority,  it 
still  does  not  follow  that  adjudicatory  proceedings  were 
required. 

The  Board  has  authority  to  promulgate  regulations  gov¬ 
erning  the  activities  of  irregular  carriers  (Sections  205, 
infra ,  p.  63,  416,  infra ,  p.  66),  and  neither  the  Civil  Aero¬ 
nautics  Act  nor  the  Administrative  Procedure  Act  requires 
the  Board  to  determine  any  action  respecting  any  operating 
authority  granted  by  way  of  exemption  through  adjudi¬ 
catory  procedures.  Eastern  Air  Lines  v.  Civil  Aeronautics 
Board ,  S7  U.S.  App.  D.C.  331,  185  F.  2d  426  (1950) ;  Cool; 
Cleland  Catalina-  Airways  v.  Civil  Aeronautics  Board ,  90 
U.S.  App.  D.C.  220,  19 5  F.  2d  206  (1952).01  Adjudicatory 
proceedings  are  not  a  constitutional  necessity  in  rule- 

<J0  Cf.  Gemsco ,  Inc.  v.  Walling ,  324  U.S.  244  (1945) ;  United  States 
v.  Moorehead ,  243  U.S.  607  (1917);  United  States  v.  Morton  Salt 
Company ,  338  U.S.  632  (1950). 

We  again  advert  to  the  fact  that  petitioners  do  not  contend  that 
there  is  anything  intrinsically  unreasonable  about  the  Boards 
regulations. 

,;l  Under  the  Administrative  Procedure  Act,  only  those  “adjudi¬ 
cations”  and  “rules”  required  by  statute  to  be  determined  upon  a 
record  arc  subject  to  the  adjudicatory  procedures  specified  therein. 
See  Sections  4(b),  5  infra,  p.  61;  American  Trucking  Assns.  v. 
United  States,  344  U.S.  298.  319,  320  (1953).  Hence,  it  is  of  no 
moment  whether  the  Board’s  regulations  constitute  “adjudication” 
or  “rule-making”  under  the  definitions  of  that  Act,  see  sections  2(c), 
2(d),  2(e),  infra,  p.  60;  the  question  is  whether  the  Civil  Aero¬ 
nautics  Act  required  the  regulations  to  be  promulgated  on  the  basis 
of  an  evidentiary  record  in  a  proceeding  in  which  all  irregular  car¬ 
riers  were  named  as  parties.  See,  also,  Air  Line  Pilot  Assn.  v.  Civil 
Aeronautics  Board,  215  F.  2d  122  (C.A.  2,  1954). 
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making,6-  nor  does  impact  upon  the  persons  affected  thereby 
mark  the  dividing  line  between  44 adjudicatory’ ’  and  4 4 legis¬ 
lative  ’ ’  action.  A merican  Trucking  Assns.  v.  U nited  States, 
344  U.S.  298  (1953);  Bi-Metallic  Investment  Co.  v.  State 
Board,  239  U.S.  441  (1915). 

Here  the  Board’s  action  was  4 4 legislative”  rather  than 
“judicial.”™  The  regulations  were  prospective  in  effect 
and  applicable  to  an  entire  classification  of  carriers.  Xo 
penalty  was  imposed  for  the  past  conduct  of  any  individual 
member  of  the  classification  of  carriers,  nor  did  the  Board’s 
regulation  rest  upon  the  evaluation  of  the  past  conduct  of 
any  individual  member  of  the  group  affected.  On  the  con¬ 
trary,  the  Board's  regulation  rested  upon  considerations 
of  regulatory  policy  to  be  applied  in  the  future.  In  taking 
the  action  here  involved,  the  Board  was  concerned  with  the 
4 4 practices  and  activities  in  the  future”  of  the  entire  classi¬ 
fication  of  carriers  to  which  plaintiffs  belong,  an  action 
which  was  4 ‘legislative  or  administrative.”  Trans-Pacific 
Airlines  v.  Hawaiian  Airlines,  174  F.  2d  63,  65  (C.A.  9, 
1949).  The  action  did  not  in  any  manner  differ  from  the 
enactment  of  laws  and  ordinances  which  regulate  the  future 
conduct  of  groups  of  persons  because  such  regulation  is 
deemed  essential  for  the  purpose  of  achieving  lawful  ob¬ 
jectives  and  eliminating  the  abuses  which  have  existed  in 
the  past.  See  e.g.,  Daniel  v.  Family  Insurance  Co.,  336  U.S. 
220  (1949);  Sender  v.  Oregon  State  Board  of  Dental  Ex¬ 
aminers ,  249  U.S.  608  (1935).  The  Board’s  action  was 
44 rule-making”  as  that  term  is  commonly  understood,  and 


“-American  Truck  inn  Assns.  v.  United  States ,  344  U.S.  298 
(1953) ;  Boides  v.  Willingham,  321  U.S.  503  (1944) ;  Bi-Metallic  In¬ 
vestment  Co.  v.  State  Board.  239  U.S.  441  (1915) ;  Pearson  v.  Wal¬ 
ling.  138  F.  2d  655,  660  (C.A.  8, 1943) ;  cert.  den.  321  U.S.  775  (1944) ; 
Guise ppi  v.  Walling.  114  F.  2d  60S.  615  (C.A.  2.  1944);  aff'd.  324 
U.S.  244  (1945);  W ilia  point  Oysters  v.  Ewing .  174  F.  2d  676,  694 
(C.A.  9,  1949),  eert.  den.  338  U.S.  860  (1949) ;  cf.  Daniel  v.  Family 
Insurance  Co..  336  U.S.  220  (1949). 

™  See  Examiner's  Report  (Tr.  6552)  for  the  definition  of  rule- 
making  set  forth  in  the  Attorney  General’s  Manual  on  the  Admin¬ 
istrative  Procedure  Act. 
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hence  there  was  no  requirement  for  adjudicatory  pro¬ 
cedures.64 

IV.  The  Board  did  not  exceed  its  statutory  authority  in  re¬ 
voking  the  letters  of  registration  of  the  irregular  air 
carriers,  nor  were  petitioners  deprived  of  a  fair  hearing. 

A.  The  Board  is  on  powered  to  revoke  irregular  carrier 
authority  for  a  Section  408  violation ,  and  notice  and 
an  opportunity  to  achieve  compliance  teas  not  required 
prior  to  institution  of  the  revocation  proceeding  in 
view  of  the  willful  character  of  the  violation. 

Petitioners’  contentions  concerning  a  lack  of  authority 
under  the  Civil  Aeronautics  Act  and  the  Administrative 
Procedure  Act  to  revoke  for  the  Section  408(a)(1)  viola¬ 
tion  ignore  the  other  grounds  for  revocation  herein,  and  in 
any  event  are  devoid  of  merit.  The  Board  is  authorized 
by  Sections  205(a)  and  416(a),  infra ,  pp.  63,  68,  to  promul¬ 
gate  “just  and  reasonable”  regulations  “consistent  with 
the  provisions”  of  the  Act  governing  carriers  operating 
by  exemption.  We  perceive  nothing  unreasonable  or  in- 


64  The  propriety  of  the  Boards  adoption  by  rule-making  methods 
of  its  ticket  agency  regulations  is,  we  believe,  conclusively  demon¬ 
strated  by  the  case  of  American  Trucking  Assns.  v.  United  States, 
344  U.S.  298  (1953).  There,  the  Interstate  Commerce  Commission 
had,  by  regulation,  precluded  motor  carriers  from  leasing  trucks 
of  others  other  than  on  a  long-term  basis.  These  regulations  con- 
ccdedly  eliminated  “trip-leasing,”  a  time-honored  practice  in  the  in¬ 
dustry,  and  their  effect  concededly  was  such  as  to  seriously  affect 
many  theretofore  lawful  operations  by  certificated  motor  carriers, 
and  possibly  to  destroy  the  business  of  many  “owner-operators.” 
The  regulations  also,  as  a  practical  matter,  sharply  curtailed  the 
statutory  exemption  authority  of  many  owner-operators.  The  valid¬ 
ity  of  the  regulations  nonetheless  was  upheld.  In  response  to  a  con¬ 
tention  that  the  Commission’s  proceedings  did  not  conform  to  the 
adjudicatory  requirements  of  the  Administrative  Procedure  Act,  the 
Court  pointed  out  that  nothing  in  the  Motor  Carrier  Act  required 
that  the  regulations  be  promulgated  on  the  basis  of  an  evidentiary 
record  or  after  hearing.  344  U.S.  at  p.  320.  The  Boards  regula¬ 
tions  certainly  do  not  have  the  impact  of  those  which  were  there 
upheld,  and  under  any  view  certainly  constituted  less  of  a  modifica¬ 
tion  of  license  authority  than  the  Commission’s  regulations. 
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consistent  with  the  provisions  of  Section  408(e),  or  any 
other  provision,  in  conditioning  exemption  authority  upon 
observance  of  the  law,  or  any  lack  of  statutory  authority 
in  the  Board  to  devise  the  “licensing”  system  here  in¬ 
volved.  Cf.  L.  P.  Sieuart  &  Bro.f  Inc.  v.  Bowles ,  322  U.S. 
399  (1944);  American  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission ,  89  U.S.  App.  D.C.  298,  191  F.  2d 
492  (1951). 6:5  Section  408(e)  does  not  state  that  the  Board 
cannot  revoke  for  a  Section  408  violation.  In  our  view,  the 
Board  can  revoke  even  certificate  authority  for  such  a  vio¬ 
lation  after  observance  of  the  procedures  of  Section  401(h) 
(49  U.S.C.  481(h)),  which  require  an  opportunity  for  com¬ 
pliance  with  an  enforcement  order  prior  to  revocation. 
But  this  Court  has  heretofore  rejected  contentions  that 
revocation  of  exemption  authority  is  inconsistent  with 
Section  401(h)  and  other  enforcement  remedies  available 
under  the  Act,  and  the  contention  here  made  does  not  differ 
in  kind.  Air  Transport  Associates  w  Civil  Aeronautics 
Board,  91  U.S.  App.  D.C.  147,  199  F.  2d  181  (1952); 
American  Air  Transport  v.  Civil  Aeronautics  Board ,  92 
U.S.  App.  4.C.  117,  206  F.  2d  423  (1953) ;  cf.  Cook  Cleland 
Catalina  Airways  v.  Civil  Aeronautics  Board.  90  U.S.  App. 
D.C.  220,  195  F.  2d  206  (1952) ;  Neiv  England  Air  Express 
v.  Civil  Aeronautics  Board ,  90  U.S.  App.  D.C.  215,  194 
F.  2d  894  (1952):  Standard  Airlines  v.  Civil  Aeronautics 
Board.  85  U.S.  App.  D.C.  249,  177  F.  2d  181  (1949).™ 

Further,  Section  408(e)  (infra,  p.  65)  leaves  to  the  Board 
the  determination  of  the  appropriate  method  of  enforce- 

,;r*  Petitioners  accepted  the  Letters  of  Registration  with  their  pro¬ 
visions  for  revocation.  See  Hurley  v.  Commission  of  Fisheries.  257 
U.S.  223  (1921) ;  Federal  Power  Commission  v.  Colorado  Interstate 
Gas  Company.  34S  U.S.  492  (1955) ;  cf.  F.P.C.  v.  Idaho  Power  Co., 
344  U.S.  17  (1952). 

00  The  Standard  case  does  not  advance  petitioners’  position  in  our 
view.  While  the  Court  there  stated  that  the  Board  could  not  at¬ 
tach  a  provision  for  suspension  without  hearing,  the  Court  appears 
to  have  regarded  such  a  condition  as  unconstitutional.  There  is  no 
constitutional  issue  here.  Standard  also  recognized  the  distinction 
between  certificate  and  exemption  authority,  holding  that  the  Board 
could  suspend  an  exemption  after  oral  hearing. 
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mcnt  (so  long  as  that  method  is  not  inconsistent  with  the 
'  Act),  and  the  Board  here  determined  that  revocation  was 
the  only  effective  sanction  (Tr.  6805-6807,  6560).  In  the 
light  of  the  past  history  of  violation  on  the  part  of  the 
persons  involved,  the  Board’s  choice  was  an  allowable  one. 
See  e.g..  Jacob  Siegal  Co.  v.  F.T.C.,  327  U.S.  608,  612 
(1946) ;  F.T.C.  v.  Cement  Institute ,  333  U.S.  683,  726  (1948). 
Revocation  for  condition  broken  on  findings  that  the  sanc¬ 
tion  is  necessary  does  not  constitute  punitive  action  beyond 
the  authority  of  the  Board.  On  the  contrary,  revocation 
necessary  to  effect  compliance  with  statutory  requirements 
is  “remedial.”  See  Ilclvcring  v.  Mitchell ,  303  U.S.  391, 
399  (1938) ;  cf.  L.  P.  Steuart  &  Bro.,  Inc.  v.  Bowles ,  322  U.S. 
399  (1944).  Republic  Steel  Corp.  v.  National  Labor  Rela¬ 
tions  Board ,  311  U.S.  7  (1944)  is  not  to  the  contrary.  There 
the  Court  found  the  X.L.R.B.  to  be  attempting  to  effectuate 
policies  outside  the  scope  of  the  Labor  Act  in  attempting 
to  compel  employers  to  reimburse  the  government  for  work 
relief  payments  received  by  employees  during  their  period 
of  unlawful  discharge  (311  U.S.  at  pp.  12  and  13). 

Recognizing  that  Section  9(b)  of  the  Administrative  Pro¬ 
cedure  Act  (infra,  p.  62)  specifically  excepts  willful  viola¬ 
tion  from  the  requirements  of  prior  notice  and  opportunity 
for  adjustment  prior  to  the  institution  of  enforcement  pro¬ 
ceedings  (Brief,  pp.  31-32),  petitioners  nontheless  contend 
that  the  Court  should  ignore  the  statute  with  reference  to 
the  Section  408  violation.  Without  denying  the  willfulness 
of  their  conduct,  they  assert  that  “substantial  legal  ques¬ 
tions”  were  involved,  and  that  prior  notice  might  have  re¬ 
sulted  “in  settlement  and  compliance.”  The  short  answer 
is  that  petitioners’  violations  are  willful,67  and  that  the 

07  Sec  United  States  v.  Murdock ,  290  U.S.  349  (1933);  United 
States  v.  Illinois  Central  R.  Co.,  303  U.S.  239  (1938);  Hughes  v. 
Securities  and  Exchange  Commission ,  85  App.  D.C.  56,  174  F.  2d 
969  (1949);  Air  Transport  Associates  v.  Civil  Aeronautics  Board, 
supra.  In  this  latter  case,  the  contention  also  was  made  that  a 
“substantial  legal  question”  was  involved,  and  in  our  view  the  con¬ 
tentions  here  are  no  more  substantial  than  there. 

Further,  the  studied  and  deliberate  attempts  to  eonceal  the  own¬ 
ership  of  the  irregular  carrier  petitioners  disclosed  by  the  testimony 
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Court  will  not  ignore  Section  9(b)  and  impose  a  require¬ 
ment  for  prior  notice  in  circumstances  in  which  Congress 
has  not  seen  fit  to  do  so.  Air  Transport  Associates  v.  Civil 
Aeronautics  Board ,  91  U.S.  App.  D.C.  147,  199  F.  2d  181 
(1952);  New  England  Air  Express  v.  Civil  Aeronautics 
Board ,  90  U.S.  App.  D.C.  215,  194  F.  2d  894  (1952).  And 
the  likelihood  of  “settlement  and  compliance”  is  best  illus¬ 
trated  by  the  offers  of  settlement  actually  made  after  insti¬ 
tution  of  the  enforcement  proceeding  (see  Tr.  6821-6834). 


♦ 

♦ 
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B.  Petitioners  were  not  unlawfully  deprived  of  access  to 
evidence  in  the  Board's  possession  and  control. 

As  disclosed  by  Orders  E-S517  and  E-8559  (Tr.  4122, 
4133),  and  by  the  petitions  relating  thereto  (Tr.  4120, 
4126),  petitioners  sought  to  examine  Messrs.  Howard 
and  Goodkind  in  the  hope  that  internal  memoranda  might 
be  discovered  and  testimony  elicited  from  them,  and  from 
other  Board  employees  who  might  be  identified  by  them, 
which  might  show  (1)  that  the  recitals  of  purpose  accom¬ 
panying  the  Board’s  regulations  relating  to  the  ticket 
agency  regulations  were  false;  (2)  that  those  regulations 
were  in  fact  adopted  for  the  purpose  of  modifying  and 
conditioning  license  authority  so  that  irregular  carriers 
would  be  required  to  discontinue  lawfully  authorized  opera¬ 
tions  or  to  violate  the  new  regulations,  and  (3)  that  the 
Office  of  Compliance  had  taken  positions  internally  within 
the  Board  with  respect  to  the  need  for  amendatory  regula¬ 
tions  which  differed  from  their  position  in  the  Board's 
proceeding  that  the  regulations  did  not  constitute  a  modifica¬ 
tion  of  prior  license  authority.68  Additionally,  petitioners 

of  Hart  and  by  the  setting  up  of  “dummy”  officers  for  the  carriers, 
the  failure  to  file  agreements,  and  the  attempts  made  to  create  the 
impression  that  independent  air  carriers  merely  were  entering  into 
cooperative  working  agreements,  are  at  odds  with  the  present  conten¬ 
tions  that  all  was  above-board  and  in  good  faith.  There  was  nothing 
in  the  agreements  actually  filed  with  the  Board  which  disclosed  the 
true  situation  with  respect  to  control. 

08  Petitioners’  contentions  in  this  respect  are  material  to  decision 
only  in  the  event  that  the  Court  finds  it  necessary  to  reach  the  ques¬ 
tion  of  “diminution”  of  operating  authority. 
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stated  that  they  desired  to  obtain  possible  staff  studies 
showing  the  impact  of  the  regulation  upon  carrier  opera¬ 
tions. 

In  reliance  upon  its  Rules  11(b)(2)  and  19(g)  (infra, 
pp.  110,  111),  the  Board  denied  the  request.^  It  pointed  out 
that  the  first  categories  of  information  related  to  the  deci¬ 
sional  process  (which  petitioners  conceded),  and  consti¬ 
tuted  an  attempt  to  inquire  into  the  motives  of  the  Board 
in  promulgating  its  regulations,  and  to  impeach  the  regula¬ 
tions  by  resort  to  internal  staff  memoranda  and  staff 
opinions.  This  portion  of  the  request  was  denied  on  the 
findings  that  (Tr.  4135) 

“If  the  regulations  are  otherwise  lawful,  and  if 
we  reasonably  have  interpreted  them,  our  motives  in 
their  promulgation  and  interpretation  and  the  staff’s 
opinion  and  views  thereon  are  immaterial  and  irrele¬ 
vant.  And  if  we  misunderstand  the  law  on  this  point, 
we  think  we  are  privileged  against  inquiry  into  the 
internal  decisional  process  for  purposes  of  attempted 
impeachment  of  our  actions.” 

As  to  staff  studies  on  impact,  the  Board  stated  that  peti¬ 
tioners  had  access  to  the  same  information  as  the  staff, 
and  no  showing  of  any  necessity  for  production  of  any 
possible  staff  studies  had  been  made  in  accordance  with 
the  Board’s  practice  of  withholding  internal  studies  except 
where  reasonably  necessary  to  the  interests  of  justice.  The 
Board  pointed  out  that  petitioners  were  free  at  all  times 
to  call  and  examine  the  former  employees  as  to  matters 
which  did  not  fall  within  the  category  of  confidential  infor¬ 
mation  (Tr.  4136). 70  These  findings  were  incorporated  by 

00  Petitioners  assailed  these  regulations  as  invalid  before  the 
Board.  But  such  regulations  are  well  within  statutory  authority. 
See  Touhy  v.  Regan ,  340  U.S.  462  (1951) ;  Boske  v.  Comingore ,  177 
U.S.  459  (1900);  Universal  Airlines  v.  Eastern  Air  Lines,  88  U.S. 
App.  D.C.  219,  188  F.  2d  993,  999,  1000  (1951) ;  S.E.C.  v.  Lederle , 
F.  2d  (C.A.  6,  decided  October  19,  1955). 

70  Petitioners  appear  to  have  expressed  no  desire  for  the  testimony 
of  Board  employees  as  to  non-confidential  matters. 


reference  into  the  Board’s  final  decision  herein  (Tr.  6798). 
The  Board  there  added  that  it  had  caused  a  search  to  be 
made  of  its  files  to  determine  whether  there  were  any  con¬ 
fidential  staff  analyses  or  studies  relating  to  impact  or 
what  operations  were  necessary  to  continued  profitable 
operations  by  irregular  carriers,  and  that  it  had  found 
no  sucli  materials  (Tr.  6798). 

Thus,  the  question  is  whether  the  Board  was  obligated 
to  disclose  internal  staff  memoranda,  recommendations, 
and  views  in  relation  to  the  promulgation  of  the  regulations 
in  response  to  petitioners’  assertions  that  such  materials 
might  disclose  either  a  malignant  purpose  by  the  Board  or 
demonstrate  that  the  regulations  outlawed  a  practice  of 
holding  out  a  daily  service  and  providing  that  service 
through  rotation  of  flights  theretofore  regarded  as  lawful 
within  the  Board.  In  our  view,  the  Board's  refusal  to 
accede  to  petitioners’  request  was  entirely  proper.  If  the 
Board  reasonably  has  construed  its  regulations  in  accord¬ 
ance  with  their  terms  and  in  the  light  of  existing  legal 
principles,  and  if  those  regulations  are  designed  to  achieve 
permissible  objectives  under  the  Civil  Aeronautics  Act 
(which  petitioners  do  not  deny),  any  other  motive  in  their 
promulgation,  and  any  staff  views  thereon,  are  irrelevant. 
Isbrandtscn-Moller  Co.  v.  United  States ,  300  U.S.  139,  145 
(1947);  Hammond  v.  TIull,  76  U.S.  App.  D.  C.  301,  131  F. 
2d  23,  28  (1942),  cert .  den.  318  U.S.  777  (1942) ;  and  cases 
cited  in  both  decisions;  cf.  McCarthy  v.  City  of  Manhattan 
Beach ,  41  Cal.  2d.  879,  264  P.  2d  932, ‘  940  (1953). 

Further,  petitioners  erroneously  assert  a  right  of  dis¬ 
covers:  against  the  Board  as  to  the  matters  here  involved. 
The  cases  relied  upon  by  petitioners  (Brief,  pp.  65-6S) 
do  not  concern  attempts  to  inquire  into  the  motives  and 
views  of  government  officials  in  taking  action  or  to  ascertain 
what  may  have  been  before  them  in  the  way  of  staff  advice 
and  recommendations  in  relation  to  their  actions.*1  The 

71  The  contention  that  the  discovery  procedures  contained  in 
the  Rules  of  Civil  Procedure  are  rules  of  law  applicable  to  Board 
proceedings  and  binding  therein  is  patently  without  merit. 
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weight  of  authority  (in  cases  in  which  the  adversary  rela¬ 
tionship  between  agency  and  petitioner  is  just  as  great  as 
here)  is  that  discovery  should  not  lie  as  to  such  matters, 
either  because  of  their  irrelevant  nature,  because  assertions 
of  improper  conduct  are  not  enough  to  overcome  the  pre¬ 
sumption  of  regularity  and  propriety  in  administrative 
action,  or  because  of  privilege.  See  Isbrandtsen-Moller  Co. 
v.  United  States.  300  U.S.  139,  145  (1957) ;  U.8.  v.  Morgan, 
313  U.S.  409,  422  (1941);  Chicago .  B.  &  0.  Rg.  Co.  v. 
Babcock ,  204  U.S.  585,  593  (19073);  Cup  pies  Company  v. 
National  Labor  Relations  Board .  103  F.  2d  953  (C.A.  8, 
1939) ;  Inland  Steel  Company  v.  National  Labor  Relations 
Board ,  105  F.  2d  246  (C.A.  7,  1939)  ;  National  Labor  Rela¬ 
tions  Board  v.  Ford  Motor  Company ,  118  F.  2d  766  (C.A. 
9,  1941) ;  Sanders  Bros.  Radio  Station  v.  Federal  Com¬ 
munications  Commission .  70  U.S.  App.  D.C.  297,  106  F. 
2d  321  (1939),  reversed  on  other  grounds  309  U.S.  470 
(1940);  Downing  v.  Securities  and  Exchange  Commission , 
92  U.S.  App.  D.C.  172,  203  F.  2d  611  (1953)  modified  346 
U.S.  521  (1954) ;  National  Labor  Relations  Board  v.  Botany 
Worsted  Mills .  106  F.  2d  263  (C.A.  3,  1939);  Berkshire 
Employees  Association  v.  National  Labor  Relations  Board , 


121  F.  2d  235  (C.A.  3,  1941).  7“  Indeed,  we  know  of  only 
two  instances  in  which  such  discovery  has  been  permitted 
(Morgan  v.  U.S..  23  F.  Supp.  380,  382  (W.D.  Mo.,  1937); 
National  Labor  Relations  Board  v.  Cherry  Cation  Mills, 
98  F.  2d  444,  447  (C.A.  5, 1938) ) ;  and  both  of  these  decisions 
antedate  the  decision  in  the  fourth  Morgan  case,  supra. 
which  indicates  the  impropiety  of  such  discovery  (313  U.S. 
on  p.  422).  We  think  the  sounder  rule  to  be  that  agencies 


72  See,  also,  the  unreported  actions  by  this  Court  in  Colonial  Air¬ 
lines  v.  Civil  Aeronautics  Board ,  No.  10037,  orders  entered  March 
18  and  June  1,  1949;  Camden  Radio  Inc.  v.  F.C.C.,  and  companion 
cases.  Xos.  11833  and  11871,  ordered  entered  September  4,  1953. 

Although  we  fail  to  perceive  the  relevancy  to  the  question  at  hand 
of  whether  the  Board  attorney  handling  the  phases  of  the  case  re¬ 
lating  to  validity  of  the  regulations  represented  the  Board  or  the 
Office  of  Compliance,  the  record  shows  that  he  represented  the 
Office  of  Compliance  (Tr.  2629-2632). 


are  accorded  the  same  immunity  from  inquiry  into  the 
decisional  process  as  are  jurors  and  judges,  and  for  the 
reasons  stated  in  decisions  so  holding  or  indicating. 
National  Labor  Relations  Board  v.  Botany  Worsted  Mills , 
supra ;  cf.  U.S.  v.  Morgan,  supra;  Chicago,  B.  &  0.  Ry.  Co. 
v.  Babcock,  supra.  But  for  any  of  the  reasons  heretofore 
enumerated,  and  upon  the  basis  of  the  cases  cited,  the 
Board  did  not  err  here. 

C.  The  Board  did  not  err  either  in  refusing  to  disqualify 
Member  Denny  or  to  inquire  further  into  his  asserted 
disqualification. . 

The  motion  to  disqualify  Member  Denny  (Tr.  6770)  was 
filed  on  July  1,  1955,  the  day  on  which  the  Board’s  decision 
herein  was  officially  entered  and  released,  and  obviously 
subsequent  to  the  Board’s  deliberations  and  formulation 
of  its  decision.™  The  motion  was  denied  for  lack  of  timely 
filing,  and  on  the  additional  grounds  that  it  failed  to  lay 
either  a  sufficient  predicate  for  disqualification  or  for  further 
inquiry  into  the  Member’s  qualifications  (Order  E-9361, 
Tr.  6838). 

Petitioners  do  not  assert  any  lack  of  prior  knowledge  of 
the  matters  relied  upon  for  disqualification,  or  lack  of  earlier 
opportunity  to  file  their  motion.74  Rather,  they  assert  in 

73  “Briefs”  to  the  Board  were  submitted  on  April  5,  1955,  and  oral 
argument  was  heard  on  May  11,  1955.  (See  pages  6623,  6624,  and 
6631  of  the  unprinted  transcript  herein). 

74  The  Board’s  findings  as  to  timeliness  are  (Tr.  6838,  6839) : 

“  ...  it  is  apparent  that  most  of  the  alleged  facts  upon  which 
the  motion  is  predicated  are  stated  to  have  occurred  approxi¬ 
mately  one  year  ago  and  there  is  no  showing  that  these  facts 
were  not  then  known  to  respondents  or  that  they  could  not 
have  been  brought  to  the  Board’s  attention  long  prior  to  the 
present  motion.  We  think  it  is  perfectly  plain  that  respondents 
are  not  entitled  to  sit  back  until  Board  decision  is  imminent 
and  at  their  convenience  come  forward  with  a  claim  of  disqual¬ 
ification  of  a  Board  member  based  upon  alleged  facts  within  re¬ 
spondent’s  knowledge  long  prior  to  consideration  of  this  case 
by  the  Board.  If  the  respondents  had  reason  to  challenge  the 
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substance  the  right  which  the  Board  believed  not  to  exist, 
i.  e.f  to  withhold  challenge  “up  to  almost  the  last  minute” 
in  the  hope  that  the  decision  may  go  the  other  way,  and 
then  to  advance  the  claim  of  disqualification.  Their  reasons 
in  support  of  this  unusual  claim  are  not  persuasive.  Con¬ 
trary  to  petitioners’  understanding,  the  Board’s  rules  do 
require  a  timely  filing  of  motions,77,  and  such  practice  is 
required  to  be  adhered  to  with  respect  to  disqualification 
just  as  in  any  other  case.  Uniter!  States  v.  Tucker  Truck 
Lines ,  344  U.S.  33  (1952).70  Further,  the  requirement  for 
timely  filing  is  not  restricted  to  cases  before  trial  Courts, 
hut  extends  as  well  to  appellate  tribunals  where  the  con¬ 
sequence  of  disqualification  is  to  require  re-deliberation. 
Delaney  v.  United  States ,  263  U.S.  586  (1924);  Tinkoff  v. 
United  States,  86  F.  2d  S68  (C.A.  7,  1937) ;  State  v.  Coblenz, 
169  Md.  159,  185  A.  350  (1935).  As  stated  in  Delaney 
(263  U.S.  at  p.  589),  a  party  “should  not  be  permitted  to 
assume  the  competency  of  the  tribunal  to  decide  for  him 
and  its  incompetency  to  decide  against  him.”77 


status  of  Member  Denny  it  was  incumbent  upon  them  to  make 
that  challenge  timely.  Were  this  not  the  case,  respondents 
would  be  free  to  hold  their  challenge  in  reserve  until  such  time 
as  they  might  have  reason  to  believe  that  the  Board  member 
in  question  had  voted  adversely  to  respondent’s  position.” 

75  The  Boards  rules  (14  C.F.R.  302.18)  provide  that  “all  mo¬ 
tions  shall  be  made  at  an  appropriate  time  depending  upon  the  na¬ 
ture  thereof  and  the  relief  requested  therein.” 

70  In  this  case,  involving  a  claim  of  lack  of  qualification  of  a 
hearing  examiner,  the  Court  stated  (344  U.S.  at  p.  37) 

“Simple  fairness  to  those  who  are  engaged  in  the  tasks  of  ad¬ 
ministration,  and  to  litigants,  requires  as  a  general  rule  that 
Courts  should  not  topple  over  administrative  decisions  unless 
the  administrative  body  not  only  has  erred  but  has  erred  against 
objections  made  at  the  time  appropriate  under  its  practice.” 

77  The  cited  cases  dealt  with  claims  of  disqualification  made  after 
decision  had  been  entered,  which  as  a  practical  matter  was  the  situ¬ 
ation  here.  In  Marquette  Cement  Mjg.  Co.  v.  Federal  Trade  Com¬ 
mission,  147  F.  2d  589,  591,  592  (C.A.  7,  1945),  a  motion  for  dis¬ 
qualification  made  at  the  time  of  oral  argument  in  the  proceeding 
was  held  to  be  untimely.  This  same  holding  was  reflected  in  the 
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Nor  is  there  any  merit  to  the  contentions  that  the  Board 
should  be  estopped  from  raising  the  objection  of  timeliness 
because  the  Board  should  have  disqualified  Member  Denny 
sua  sponte,  or  that  it  was  only  the  cumulative  effect  of  all 
of  the  Member’s  asserted  statements  which  showed  disquali¬ 
fication  and  hence  that  the  motion  was  timely.  In  the  first 
place,  only  two  of  the  statements  are  alleged  to  have  been 
made  in  the  presence  of  the  other  Board  Members,  one 
relating  to  safety  violations  (Tr.  6775-6776),  and  the  other 
in  May,  1955  (Tr.  6777)  characterizing  the  petitioners  as 
“crooks  and  characters.”  The  first  statement  shows  at 
best  onlv  a  mistake  as  to  issues  not  directly  involved  in 
the  enforcement  proceeding,  and  which  the  affidavit  states 
to  have  been  rectified  by  another  Member.  The  second 
statement  assertedly  was  made  in  relation  to  “a  question 
raised  in  this  [enforcement]  proceeding  for  Board  consid¬ 
eration,”  and  during  the  Members’  deliberation  thereon. 
The  record  had  been  officially  before  the  Board  since  April 
5,  1955  (note  73,  supra,  p.  55),  and  it  may  reasonably  be 
inferred  that  the  remark  constituted  Member  Denny’s  evalu¬ 
ation  of  the  evidence  therein.7*  Secondly,  a  reading  of  the 
affidavit  in  support  of  the  motion  for  disqualification  will 
readily  disclose  that  whatever  grounds  existed  for  assert¬ 
ing  a  claim  for  disqualification  existed  and  were  known  to 
the  petitioners  in  1954.  Further,  “cumulative  effect”  does 
not  show  bias  where  individual  statements  do  not.  United 
States  v.  Valenti,  120  F.  Supp.  80,  88  (D.C.  N.J.,  1954). 

In  any  event,  the  statements  relied  upon  by  petitioners 
are  not  believed  to  demonstrate  that  degree  of  personal 


Court  of  Appeal’s  subsequent  decision  in  the  same  matter  which  gave 
rise  to  F.T.C.  v.  Cement  Institute,  333  U.S.  683  (1948),  but  the 
Supreme  Court  did  not  reach  the  question  of  whether  the  motion 
was  timely  (333  U.S.  at  p.  703). 

78  The  record  shows  perjury  by  Hart  either  before  a  Court  or  .the 
Board,  and  the  record  as  a  whole  does  not  disclose  meritorious  con¬ 
duct.  Statements  of  opinion  based  on  evidence  or  the  proceedings 
before  a  judge  cannot  serve  to  demonstrate  personal  bias.  United 
States  v.  16000  Acres  of  Land .  49  F.  Supp.  645,  649,  650  (D.C.  Kan., 
1942). 


animosity  toward  the  petitioners  which  would  preclude  a 
fair  consideration  of  their  case.79  Most  of  them  were  made 
long  ago,  and  ample  time  had  elapsed  for  a  change  of  views. 
The  statements  show  a  mistake  of  fact  relating  to  North 
American’s  safety  record  (not  directly  in  issue  here),  and 
possibly  a  belief  on  the  part  of  the  Member  prior  to  delibera¬ 
tion  on  the  issues  in  the  light  of  the  record  that  petitioners’ 
conduct  was  unlawful  and  reprehensible.  But  such  views 
fall  short  of  demonstrating  personal  animosity  affecting 
judgment.  United  States  v.  Valenti ,  120  F.  Supp.  80  (D.O.- 
N.J.,  1954) ;  United  States  v.  Fujimato,  101  F.  Supp.  253 
(D.C.,  Hawaii,  1951),  and  cases  cited;  30  Am.  Jur.  §  76. 
There  is  no  showing  of  a  mind  44 irrevocably  closed”  against 
the  petitioners  ( F.T.C .  v.  Cement  Institute ,  333  U.S.  6S3, 
701),  and  the  Board’s  determination  must  withstand  the 
test  of  review  on  the  record  ( Marquette  Cement  Mfg.  Co.  v. 
Federal  Trade  Commission ,  147  F.  2d  589,  594,  (C.A.  7, 
1945).  The  Board  did  not  err  in  its  disposition  of  peti¬ 
tioners’  motion. 


73  All  authorities  agree  that  such  personal  prejudice  or  animosity 
is  required  as  grounds  for  disqualification.  Ex  Parte  American 
Steel  Barrel  Co.,  230  U.S.  35;  Marquette  Cement  Mfg.  Co.  v.  F.  T.C., 
147  F.  2d  589  (C.A.  7,  1945) ;  30  Am.  Jur.  §  74;  Davis  on  Adminis¬ 
trative  Law  (1951),  pp.  365-370. 
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CONCLUSION 

The  Board's  order  should  be  affirmed. 

Respectfully  submitted, 

Franklin  M.  Stone, 

General  Counsel , 
John  H.  Wanner, 
Associate  General  Counsel,  Civil 
Aeronautics  Board ,  Washing¬ 
ton  25,  D .  C. 

0.  D.  Ozment, 

Chief ,  Litigation  and 
Research  Division, 

Robert  L.  Park, 

Gerald  F.  Krassa, 

Henry  M.  Switkay, 

Louis  M.  Kaplan, 

Attorneys, 

Civil  Aeronautics  Board, 

W ashingt on  25,  D.  C. 
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APPENDIX  A 

Statutory  Provisions 

The  relevant  provisions  of  the  Administrative  Proce¬ 
dure  Act  (60  Stat.  237,  5  U.S.C.  1001  et  seq.)  are: 

Definitions 

Sec.  2.  As  used  in  this  Act — 

(c)  Rule  and  rule  making. — “Rule”  means  the 
whole  or  any  part  of  any  agency  statement  of  general 
or  particular  applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law  or  policy  or 
to  describe  the  organization,  procedure,  or  practice 
requirements  of  any  agency  and  includes  the  approval 
or  prescription  for  the  future  of  rates,  wages,  corpo¬ 
rate  or  financial  structures  or  reorganizations  thereof, 
prices,  facilities,  appliances,  services  or  allowances 
therefor  or  of  valuations,  costs,  or  accounting,  or  prac¬ 
tices  bearing  upon  any  of  the  foregoing.  “Rule  mak¬ 
ing”  means  agency  process  for  the  formulation,  amend¬ 
ment,  or  repeal  of  a  rule. 

(d)  Order  and  adjudication. — “Order”  means  the 
whole  or  any  part  of  the  final  disposition  (whether  af¬ 
firmative,  negative,  injunctive,  or  declaratory  in  form) 
of  any  agency  in  any  matter  other  than  rule  making  but 
including  licensing.  “Adjudication”  means  agency 
process  for  the  formulation  of  an  order. 

(e)  License  and  licensing. — “License”  includes  the 
whole  or  part  of  any  agency  permit,  certificate,  ap¬ 
proval,  registration,  charter,  membership,  statutory 
exemption  or  other  form  of  permission.  “Licensing” 
includes  agency  process  respecting  the  grant,  renewal, 
denial,  revocation,  suspension,  annulment,  withdrawal, 
limitation  amendment,  modification,  or  conditioning  of 
a  license. 
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Rule  Making 

Sec.  4. - 

(d)  Procedures. — After  notice  required  by  this  sec¬ 
tion  the  agency  shall  afford  interested  persons  an  op¬ 
portunity  to  participate  in  the  rule  making  through 
submission  of  written  data,  views,  or  arguments  with 
or  wihout  opportunity  to  present  the  same  orally  in  any 
manner;  and,  after  consideration  of  all  relevant  matter 
presented,  the  agency  shall  incorporate  in  any  rules 
adopted  a  concise  general  statement  of  their  bases  and 
purpose.  Where  rules  are  required  by  statute  to  be 
made  on  the  record  after  opportunity  for  an  agency 
hearing,  the  requirement  of  sections  7  and  8  shall  apply 
in  place  of  the  provisions  of  this  subsection. 

•  •  •  •  # 


Adjudication 

Sec.  5.  In  every  case  of  adjudication  required  by 
statute  to  be  determined  on  the  record  after  oppor¬ 
tunity  for  an  agency  hearing,  except  to  the  extent  that 
there  is  involved  (1)  any  matter  subject  to  a  subse¬ 
quent  trial  of  the  law  and  the  facts  de  novo  in  any 
court;  (2)  the  selection  or  tenure  of  an  officer  or  em¬ 
ployee  of  the  United  States  other  than  examiners  ap¬ 
pointed  pursuant  to  section  11;  (3)  proceedings  in 
which  decisions  rest  solely  on  inspections,  tests,  or  elec¬ 
tions;  (4)  the  conduct  of  military,  naval,  or  foreign 
affairs  functions;  (5)  cases  in  which  an  agency  is  act¬ 
ing  as  an  agent  for  a  court;  and  (6)  the  certification 
of  employee  representatives — 

(a)  Notice.—  *  #  # 

(b)  Procedure. —  •  *  • 

(c)  Separation  of  Functions. —  •  •  • 

(d)  Declaratory  Orders. —  •  •  • 

*  #  •  •  • 
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Sanctions  and  Powers 

Sec.  9 - 

(b)  Licenses. —  *  *  *  Except  in  cases  of  willful¬ 
ness  or  those  in  which  public  health,  interest,  or  safety 
requires  otherwise,  no  withdrawal,  suspension,  revoca¬ 
tion,  or  annulment  of  any  license  shall  be  lawful  unless, 
prior  to  the  institution  of  agency  proceedings  there¬ 
for,  facts  or  conduct  which  may  warrant  such  action 
shall  have  been  called  to  the  attention  of  the  licensee 
bv  the  agencv  in  writing  and  the  licensee  shall  have 
been  accorded  opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requirements.  *  *  • 

The  relevant  provisions  of  the  Civil  Aeronautics  Act  of 
1938  (52  Stat.  973),  as  amended  (49  U.S.C.  401  et  seq .),  are: 

Definitions 

Sec.  1.  As  used  in  this  Act,  unless  the  context  other¬ 
wise  requires - 

(1)  44  Aeronautics”  means  the  science  and  art  of 
flight. 

(2)  4 4 Air  carrier”  means  any  citizen  of  the  United 
States  who  undertakes,  whether  directly  or  indirectly 
or  by  a  lease  or  any  other  arrangement,  to  engage  in 
air  transportation:  Provided ,  That  the  Authority 
[Board]  may  by  order  relieve  air  carriers  who  are  not 
directly  engaged  in  the  operation  of  aircraft  in  air 
transportation  from  the  provisions  of  this  Act  to  the 
extent  and  for  such  periods  as  may  be  in  the  public 
interest. 

•  •  •  *  • 

(13)  4 4 Citizen  of  the  United  States”  means  (a)  an 
individual  who  is  a  citizen  of  the  United  States  or  of 
one  of  its  possessions,  or  (b)  a  partnership  of  which 
each  member  is  such  an  individual,  or  (c)  a  corporation 
or  association  created  or  organized  under  the  laws  of 
the  United  States  or  of  any  State,  Territory,  or  posses- 
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sion  of  the  United  States,  of  which  the  president  and 
two-thirds  or  more  of  the  board  of  directors  and  other 
managing  officers  thereof  are  such  individuals  and  in 
which  at  least  75  per  centum  of  the  voting  interest  is 
owned  or  controlled  by  persons  who  are  citizens  of  the 
United  States  or  of  one  of  its  possessions. 

•  #  *  *  * 


(27)  4 4 Person”  means  any  individual,  form,  copart¬ 
nership,  corporation,  company,  association,  joint-stock 
association,  or  body  politic;  and  includes  any  trustee, 
receiver,  assignee,  or  other  similar  representative 
thereof. 

*  *  #  •  • 

General  Powers  and  Duties  of  the  Authority  [Board] 

General  Powers 

Sec.  205.  (a)  The  Authority  [Board]  is  empowered 
to  perform  such  acts,  to  conduct  such  investigations, 
to  issue  and  amend  such  orders,  and  to  make  and  amend 
such  general  or  special  rules,  regulations,  and  proce¬ 
dure,  pursuant  to  and  consistent  with  the  provisions 
of  this  Act,  as  it  shall  deem  necessary  to  carry  out 
such  provisions  and  to  exercise  and  perform  its  powers 
and  duties  under  this  Act/ 

•  #  •  *  * 

Title  IV — Air  Carrier  Economic  Regulation 

Certificate  of  Public  Convenience  and  Necessity 
Certificate  Required 

Sec.  401.  (a)  No  air  carrier  shall  engage  in  any  air 
transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Authority  [Board]  authorizing  such  air 
carrier  to  engage  in  such  transportation :  *  *  * 

•  •  •  •  • 
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'T 

Consolidation,  Merger,  and  Acquisition  of  Control 

r 

Acts  Prohibited 

Sec.  408.  (a)  It  shall  be  unlawful  unless  approved 
by  order  of  the  Authority  [Board]  as  provided  in  this 
section —  * 


(1)  For  two  or  more  carriers,  or  for  any  air  carrier 
and  any  other  common  carrier  or  any  person  engaged 
in  any  other  phase  of  aeronautics,  to  consolidate  or 
merge  their  properties,  or  any  part  thereof,  into  one 
person  for  the  ownership,  management,  or  operation 
of  the  properties  theretofore  in  separate  ownerships; 

(2)  For  any  air  carrier,  any  person  controlling  an 
air  carrier,  any  other  common  carrier,  or  any  person 
engaged  in  any  other  phase  of  aeronautics,  to  purchase, 
lease  or  contract  to  operate  their  properties,  or  any 
substantial  part  thereof,  of  any  air  carrier; 

(3)  For  any  air  carrier  or  person  controlling  an  air 
carrier  to  purchase,  lease,  or  contract  to  operate  the 
properties,  or  any  substantial  part  thereof,  of  any  per¬ 
son  engaged  in  any  phase  of  aeronautics  otherwise  than 
as  an  air  carrier ; 

(4)  For  any  foreign  air  carrier  or  person  controlling 
a  foreign  air  carrier  to  acquire  control,  in  any  manner 
whatsoever,  of  any  citizen  of  the  United  States  engaged 
in  any  phase  of  aeronautics; 

(5)  For  any  air  carrier  or  person  controlling  an  air 
carrier,  any  other  common  carrier,  or  any  peson  en¬ 
gaged  in  any  other  phase  of  aeronautics,  to  acquire  con¬ 
trol  of  any  air  carrier  in  any  manner  whatsoever; 

(6)  For  any  air  carrier  or  person  controlling  an  air 
carrier  to  acquire  control,  in  any  manner  whatsoever, 
of  any  person  engaged  in  any  phase  of  aeronautics 
otherwise  than  as  an  air  carrier;  or 

(7)  For  any  person  to  continue  to  maintain  any 
relationship  established  in  violation  of  any  of  the  fore¬ 
going  subdivisions  of  this  subsection. 

#  •  •  •  • 
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Interests  in  Ground  Facilities 

(c)  The  provisions  of  this  section  and  section  409 
shall  not  apply  with  respect  to  the  acquisition  or  hold¬ 
ing  by  any  air  carrier,  or  any  officer  or  director  thereof, 
of  (1)  any  interest  in  any  ticket  office,  landing  area, 
hangar,  or  other  ground  facility  reasonably  incidental 
to  the  performance  by  such  air  carrier  of  any  of  its 
services,  or  (2)  any  stock  or  other  interest  or  any 
office  or  directorship  in  any  person  whose  principal 
business  is  the  maintenance  or  operation  of  any  such 
ticket  office,  landing  area,  hangar,  or  other  ground 
facility. 

•  •  •  •  • 

Investigation  of  Violations 

(e)  The  Authority  [Board]  is  empowered,  upon 
complaint  or  upon  its  own  initiative,  to  investigate 
and,  after  notice  and  hearing,  to  determine  whether 
any  person  is  violating  any  provision  of  subsection  (a) 
of  this  section.  If  the  Authority  [Board]  find  after 
such  hearing  that  such  person  is  violating  any  provi¬ 
sion  of  such  subsection,  it  shall  by  order  require  such 
person  to  take  such  action,  consistent  with  the  provi¬ 
sions  of  this  Act,  as  may  be  necessary,  in  the  opinion 
of  the  Authority  [Board],  to  prevent  further  violation 
of  such  provision. 

•  •  •  *  • 


Pooling  and  Other  Agreements 

Filing  of  Agreements  Required 

Sec.  412.  (a)  Every  air  carrier  shall  file  with  the 

Authority  [Board]  a  true  copy,  or,  if  oral,  a  true  and 
complete  memorandum,  of  every  contract  or  agreement 
(whether  enforceable  by  provisions  for  liquidated  dam¬ 
ages,  penalties,  bonds,  or  otherwise)  affecting  air 
transportation  and  in  force  on  the  effective  date  of  this 
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section  or  hereafter  entered  into,  or  any  modification 
or  cancellation  thereof,  between  such  air  carrier  and 
any  other  air  carrier,  foreign  air  carrier,  or  other  car¬ 
rier  for  pooling  or  apportioning  earnings,  losses,  traffic, 
service,  or  equipment,  or  relating  to  the  establishment 
of  transportation  rates,  fares,  charges,  or  classifica¬ 
tions,  or  for  preserving  and  improving  safety,  economy, 
and  efficiency  of  operation,  or  for  controlling,  regulat¬ 
ing,  preventing  or  otherwise  eliminating  destructive, 
oppressive,  or  wasteful  competition,  or  for  regulating 
stops,  schedules,  and  character  of  service,  or  for  other 
cooperative  working  arrangements. 

*  #  #  #  * 

Form  of  Control 

Sec.  413.  For  the  purposes  of  this  title,  whenever 
reference  is  made  to  control,  it  is  immaterial  whether 
such  control  is  direct  or  indirect. 

*  *  #  #  • 

Classification  and  Exemption  of  Carriers 
Classification 

Sec.  416.  (a)  The  Authority  [Board]  may  from  time 
to  time  establish  such  just  and  reasonable  classifica¬ 
tions  of  groups  of  air  carriers  for  the  purposes  of  this 
title  as  the  nature  of  the  services  performed  by  such 
air  carriers  shall  require;  and  such  just  and  reason¬ 
able  rules,  and  regulations,  pursuant  to  and  consistent 
with  the  provisions  of  this  title,  to  be  observed  by  each 
such  class  or  group,  as  the  Authority  [Board]  finds 
necessary  in  the  public  interest. 

Exemptions 

(b)  (1)  The  Authority  [Board],  from  time  to  time 
and  to  the  extent  necessary,  may  (except  as  provided 
in  paragraph  (2)  of  this  subsection)  exemption  from 
the  requirements  of  this  title  or  any  provision  thereof, 
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or  any  rule,  regulation,  term,  condition,  or  limitation 
prescribed  thereunder,  any  air  carrier  or  class  of  air 
carriers,  if  it  finds  that  the  enforcement  of  this  title  or 
such  provision,  or  such  rule,  regulation,  term,  condi¬ 
tion,  or  limitation  is  or  would  be  an  undue  burden  on 
such  air  carrier  or  class  of  air  carriers  by  reason  of 
the  limited  extent  of,  or  unusual  circumstances  affect¬ 
ing,  the  operations  of  such  air  carrier  or  class  of  air 
carriers  and  is  not  in  the  public  interest. 

(2)  The  Authority  [Board]  shall  not  exempt  any  air 
carrier  from  any  provision  of  subsection  (1)  of  section 
401  of  this  title,  except  that  (A)  any  air  carrier  not 
engaged  in  scheduled  air  transportation,  and  (B),  to 
the  extent  that  the  operations  of  such  air  carrier  are 
conducted  during  daylight  hours,  any  air  carrier  en¬ 
gaged  in  scheduled  air  transportation,  may  be  ex¬ 
empted  from  the  provisions  of  paragraphs  (1)  and  (2) 
of  such  subsection  if  the  Authority  [Board]  finds, 
after  notice  and  hearing,  that,  by  reason  of  the  limited 
extent  of,  or  unusual  circumstances  affecting,  the 
operations  of  any  such  air  carrier,  the  enforcement  of 
such  paragraphs  is  or  would  be  such  an  undue  burden 
on  such  air  carrier  as  to  obstruct  its  development  and 
prevent  it  from  beginning  or  continuing  operations, 
and  that  the  exemption  of  such  air  carrier  from  such 
paragraphs  would  not  adversely  affect  the  public  inter¬ 
est  :  Provided ,  That  nothing  in  this  subsection  shall  be 
deemed  to  authorize  the  Authority  [Board]  to  exempt 
any  air  carrier  from  any  requirement  of  this  title,  or 
any  provision  thereof,  or  any  rule,  regulation,  term, 
condition,  or  limitation  prescribed  thereunder  which 
provides  for  maximum  flying  hours  for  pilots  or  co¬ 
pilots. 
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Regulations 


The  relevant  Board  regulations  (14  CFR  200  et  seq.)  are: 

Regulations  Serial  Number  3S8 

Ex  PI  A  N  ATORY  STATE  M  E  NT 

On  Revision  of  Section  292.1  of  the  Economic  Regulations 

Attached  is  the  Revision  of  Section  292.1  of  the  Board’s 
Economic  Regulations  governing  Noil-Certificated  Irregu¬ 
lar  Air  Carriers,  to  become  effective  June  10,  1947.  In 
order  to  facilitate  a  general  understanding  of  the  attached 
Regulation,  and  for  that  limited  purpose  only,  the  follow¬ 
ing  statement  is  offered: 

Title  IV  of  the  Civil  Aeronautics  Act  contains  provisions 
pertaining  to  the  economic  regulation  of  air  carriers.1  Sec¬ 
tion  401  of  this  Title  provides  that  no  air  carrier  may  engage 
in  air  transportation  2  unless  there  is  in  effect  a  certificate 

1  “Air  Carrier”  means  any  citizen  of  the  United  States  who  under¬ 
takes,  whether  directly  or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transportation. 

2  “Air  transportation”  means  interstate,  overseas  or  foreign  air 
transportation  or  the  transportation  of  mail  by  aircraft.  “Inter¬ 
state  air  transportation”,  “overseas  air  transportation”,  and  “for¬ 
eign  air  transportation”,  respectively,  mean  the  carriage  by  aircraft 
of  persons  or  property  as  a  common  carrier  for  compensation  or 
hire  or  the  carriage  of  mail  by  aircraft,  in  commerce  between 
respectively — 

(a)  a  place  in  any  State  of  the  United  States,  or  the  District  of 
Columbia,  and  a  place  in  any  other  State  of  the  United  States, 
or  the  District  of  Columbia;  or  between  places  in  the  same  State 
of  the  United  States  through  the  air  space  over  any  place  outside 
thereof;  or  between  places  in  the  same  Territory  or  possession  of 
the  United  States,  or  the  District  of  Columbia; 

(b)  a  place  in  any  State  of  the  United  States,  or  the  District  of 
Columbia, — and  any  place  in  a  Territory  or  possession  of  the 
United  States;  or  between  a  place  in  a  Territory  or  possession  of 
the  United  States;  and  a  place  in  any  other  Territory  or  possession 
of  the  United  States;  and 

(c)  a  place  in  the  United  States  and  any  place  outside  thereof, 
whether  such  commerce  moves  wholly  by  aircraft  or  partly  by  air¬ 
craft  and  partly  by  other  forms  of  transportation. 
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of  public  convenience  and  necessity  issued  by  the  Board 
authorizing  it  so  to  engage.  Other  sections  of  this  Title 
provide  certain  additional  requirements  for  air  carriers, 
such  as,  for  example,  the  filing  of  tariffs  setting  out  rates 
and  charges  (Sec.  403)  and  the  filing  of  reports  (Sec.  407). 

Section  416,  however,  permits  the  Board  under  certain 
circumstances  to  exempt  from  most  of  the  requirements  of 
Title  IV  certain  air  carriers  or  groups  of  air  carriers. 
Under  this  prerogative  the  Board  has  in  the  past,  in  Sec¬ 
tion  292.1  of  its  Economic  Regulations,  exempted  those  air 
carriers  engaged  solely  in  noil-scheduled  operations  from 
the  requirement  of  a  certificate  of  public  convenience  and 
necessity  and  from  practically  all  other  provisions  of  Title 
IV.  Generally,  those  same  noil-scheduled  air  carriers  would 
be  classed,  under  the  attached  Regulation,  as  Irregular  Air 
Carriers  and  would  continue  to  be  exempt  from  the  require¬ 
ment  of  a  certificate  of  public  convenience  and  necessity 
while  being  made  subject  to  many  other  requirements  from 
which  they  were  previously  exempted. 

As  will  be  seen  from  paragraphs  (a)  and  (b)  of  the  at¬ 
tached  Regulation,  Irregular  Air  Carriers  include  only 
those  carriers  which  (1)  do  not  hold  a  certificate  of  public 
convenience  and  necessity;3  (2)  do  not  operate  within 


It  will  be  noted  from  the  foregoing  definition  that  one  of  the 
attributes  of  an  air  carrier  is  that  it  be  a  common  carrier.  A  test 
of  common  carriage  frequently  applied  is  whether  the  carrier  holds 
itself  out  to  the  public  as  engaged  in  the  business  of  carrying  per¬ 
sons  or  property  and  that  it  will,  so  long  as  it  has  room,  carry 
persons  or  property  coming  or  brought  to  it  for  that  purpose. 
Common  carriage  would  not  ordinarily  include  flight  instruction, 
personal  pleasure  flying,  flying  in  connection  with  one’s  own  busi¬ 
ness,  etc.  A  further  description  of  the  term  is  contained  in  the 
explanatory*  statement  attached  to  Part  42  of  the  Civil  Air  Regu¬ 
lations. 

The  issuance  of  an  air  carrier  operating  certificate  pursuant 
to  Part  42  of  the  Civil  Air  Regulations  (pertaining  to  ‘‘safety” 
requirements)  does  not  constitute  an  air  carrier  a  “certificated  air 
carrier”,  nor  does  any  other  kind  of  certificate  except  a  certificate 
of  public  convenience  and  necessity  as  provided  for  in  section  401 
of  the  Act. 
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Alaska;4  (3)  are  not  Alaskan  Air  Carriers;"  (4)  are  not 
operating  pursuant  to  some  other  Board  exemption.0 

These  carriers  may  not,  after  September  10,  1947,  carry 
persons  in  foreign  air  transportation,  and  may  not  conduct 
service  between  any  points  with  regularity  or  a  reasonable 
degree  of  regularity.  As  to  whether  any  particular  opera¬ 
tion  might  be  deemed  to  be  irregular  within  the  meaning 
of  this  Regulation,  reference  is  made  to  the  Board's  discus¬ 
sions  of  the  matter  in  its  decisions  in  the  Page  and  Trans- 
Marine  cases.  Dockets  1896  and  1967,  respectively,  and  its 
Investigation  of  Xonsche duled  Air  Services ,  Docket  1501. 
In  addition,  an  order  consented  to  by  the  carrier  was  ap¬ 
proved  and  entered  by  the  Board  in  Matter  of  the  X an¬ 
te  rfi  fir  at  ed  Operations  of  Trans-Caribbean  Air  Cargo 
Lines,  Inc.,  Docket  2593,  from  which  further  guidance  as  to 
the  extent  of  permissible  operations  may  be  obtained.7 


4  This  docs  not  preclude  operations  by  Irregular  Air  Carriers  as 
between  one  or  more  points  in  Alaska,  on  the  one  hand,  and  a  point 
or  points  in  other  United  States  territories  or  possessions  or  in  the 
continental  United  States  on  the  other. 

5  Covered  by  Section  292.2  of  the  Economic  Regulations. 

The  Board  is  simultaneously  issuing  Section  292.5  of  the  Eco¬ 
nomic  Regulations  establishing  a  class  of  air  carriers,  known  as 
Xon-certificated  Cargo  Carriers,  open  only  to  certain  active  air 
cargo  carriers,  which  had  on  file  with  the  Board  prior  to  May  5, 
1947,  applications  for  certificates  of  public  convenience  and  neces¬ 
sity  to  cam'  cargo  only.  A  carrier  operating  as  a  Xon-certificated 
Cargo  Carrier  under  Section  292.5  could  not  also  operate  as  an 
Irregular  Air  Carrier  under  Section  292.1. 

7  Paragraph  3  of  this  consent  order  provides  that  the  carrier 
cease  and  desist  from  operating  flights  in  air  transportation  between 
any  [joints  “.  .  .  (b)  regularly  or  with  a  reasonable  degree  of 
regularity,  which  regularity  is  reflected  by  the  operation  of  a  single 
flight  per  week  on  the  same  day  of  each  week  between  the  same 
two  points,  or  is  reflected  by  the  recurrence  of  operations  of  two 
round  trip  flights,  or  flights  varying  from  two  to  three  or  more  such 
flights,  between  any  same  two  points  each  week  in  succeeding 
weeks,  without  there  intervening  other  weeks  or  approximately 
simliar  periods  at  irregular  but  frequent  intervals  during  which 
no  such  flights  are  operated  so  as  thereby  to  result  in  appreciable 
definite  breaks  in  service;  it  being  intended  by  this  subparagraph 


71 


The  word  “point”  is  defined  as  an  airport  and  all  terri¬ 
tory  in  a  25-mile  radius.  Thus,  for  example,  service  to  or 
from  LaOuardia  Airport,  Newark  Airport,  Floyd  Bennett 
Field,  Roosevelt  Field,  or  Teterboro  Airport,  on  the  one 
hand,  and  Washington  National  Airport,  on  the  other,  would 
be  considered  as  one  service  and  a  pattern  of  regularity 
of  operations  would  not  be  affected  by  alternating  use  of 
die  airports  in  the  New  York  area.  The  Regulation  also 
provides  that  these  carriers  may  not  conduct  regular  serv¬ 
ice  within  any  point ;  that  is,  as  between  LaGuardia  Airport, 
Newark  Airport,  Floyd  Bennett  Field,  etc.8 

There  are  probably  certain  types  of  service  which  appear 
to  lend  themselves  to  noil-certificated  air  carrier  operations 
and  yet  which,  due  to  their  very  nature,  might  tend  to  be 
conducted  with  a  regularity  in  excess  of  that  permitted  by 
t ho  Regulation.  Such  might  be  the  case  as  to  so-called  “air 
tours”  or  “all  expense  tours”,  conducted,  for  example,  each 
week-end  to  some  resort  region.  A  person  desiring  to  con¬ 
duct  such  service  would  not  be  prevented  bv  this  or  anv 
oilier  regulation,  however,  from  applying  to  the  Board 
for  a  certificate  of  public  convenience  and  necessity  under 
section  401  of  the  Act  or  for  an  appropriate  exemption 
under  section  416  of  the  Act. 

With  regard  to  the  exemptions  extended  to  Irregular  Air 
Carriers  by  this  Regulation  there  is  a  distinction  made 


i 
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to  require  irregularity  in  service  between  any  such  points  but  not  j 
to  preclude  the  operation  of  more  than  one  or  two  such  flights  in  I 
any  given  week,  nor  to  prescribe  any  specific  maximum  limitation 
upon  the  number  of  flights  which  may  be  performed  in  any  one 
week,  if  infrequency  and  irregularity  of  service  is  otherwise 
achieved  through  variations  in  numbers  of  flights  and  intervals  | 
between  flights  and  through  frequent  and  extended  definite  breaks 
in  sendee  .  .  .” 

Similar  provisions  also  have  been  included  in  cease  and  desist  j 
orders  entered  as  to  Willis  Air  Service,  Inc.,  Docket  No.  2639,  and  j 
Trans-Luxury  Airlines,  Inc.,  Docket  No.  2589. 

s  Without  disclamining  jurisdiction  over  sightseeing  operations,  j 
the  Board  does  not  deem  this  provision  to  prohibit  regular  local 
sight-seeing  operations,  which  take  off  and  land  only  at  the  same 
airport. 


i 
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between  such  carriers  according  to  the  weight  of  the  air¬ 
craft  which  they  utilize  in  air  tranportation?  As  set  out  in 
subparagraph  (c)  (2)  greater  exemptions  are  extended  to 
those  Irregular  Air  Carriers  which  do  not  utilize  in  air 
transportation  any  single  aircraft  having  a  gross  take-off 
weight  over  10,000  pounds,  or  three  or  more  aircraft  (not 
including  those  under  6,000  pounds)  whose  aggregate  gross 
take-off  weight  exceeds  25,000  pounds. 

These  carriers  utilizing  smaller  aircraft  must  meet  only 
the  following  requirements  of  the  Civil  Aeronautics  Act : 
(1)  Maintain  certain  prescribed  rates  of  compensation, 
maximum  hours  and  other  working  conditions  for  airmen 
(subsection  401(1));  (2)  Provide  safe  service,  equipment 
and  facilities  (subsection  404(a)) ;  (3)  File  such  reports  and 
maintain  records  and  accounts  in  such  form  as  may  be  re¬ 
quired  by  the  Board  10  (subsections  407(a),  (d)  and  to  give 
the  Board  access  at  all  times  to  accounts,  records,  docu¬ 
ments,  correspondence,  etc.  (subsection  407(e));  (4)  Re¬ 
frain  from  engaging  in  any  unfair  or  deceptive  practices 
or  unfair  methods  of  competition  (section  411) ;  (5)  Be  sub¬ 
ject  to  Board  inquiry  into  the  management  of  the  business 
of  the  carrier  (section  415).  Furthermore,  no  officer  or 
director  of  such  a  carrier  may  profit  in  any  way  from  the 
negotiation  or  sale  of  any  of  the  securities  issued  by  the 
carrier  (subsection  409(b)). 

Should  one  of  these  carriers  begin  using,  in  its  air  trans¬ 
portation,  services  that  would  result  in  removing  it  from 
the  category  of  an  operator  of  small  aircraft,  it  is  required 
to  notify  the  Board  immediately,  and  thereafter  would 
have  the  additional  obligations  imposed  on  Irregular  Air 
Carriers  operating  larger  equipment. 

The  requirements  of  the  Act  to  which  Irregular  Air  Car- 

0  This  would  not  include  aircraft  utilized  solely  in  connection  with 
such  other  operations  as  flight  training,  private  plane  rentals,  crop 
dusting,  etc. 

10  No  reporting  or  accounting  requirements  had  been  established 
for  these  carriers  by  the  date  of  this  Regulation.  Such  requirements 
as  arc  subsequently  established  will  be  distributed  to  all  carriers 
registering  under  the  regulation. 
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riers  operating  large  equipment  are  subjected,  as  set  out 
in  subparagraph  (c)  (1)  of  the  Regulation,  are  more  exten¬ 
sive.  Particular  attention  is  directed  to  the  requirement 
of  section  403  of  the  Act  that  carriers  publish  and  file  with 
the  Board  tariffs  showing  individual  and  joint  rates,  fares, 
classifications  and  practices  in  connection  with  their  serv¬ 
ices  and  that  such  tariffs  be  observed.  Tariff  filings  must 
conform  to  the  requirements  of  Section  224.1  of  the  Board’s 
Economic  Regulations;  however,  this  section  provides  for 
waiver  of  particular  requirements  on  application,  in  the 
event,  for  example,  that  the  peculiar  characteristics  of  a 
carrier's  services  render  it  impossible  for  it  to  comply 
with  the  general  requirements;  section  403  also  specifies 
persons  to  whom  free  or  reduced  rate  transportation  may  be 
issued  without  violation  of  the  Act. 

In  addition,  these  carriers  utilizing  larger  equipment  are 
required  to  file  quarterly  operational  reports  to  reflect  the 
extent  and  character  of  their  activities  as  provided  in  sub- 
paragraph  (c)  (6)  of  the  Regulation. 

With  respect  to  such  exemptions  as  have  been  granted 
to  all  Irregular  Air  Carriers  regarding  sections  40S,  409 
and  412  of  the  Act,  it  should  be  pointed  out  that  one  of 
the  effects  of  Board  approval  of  filings  under  these  sections 
is  to  relieve  the  parties  thereto  from  the  operation  of  the 
so-called  “antitrust”  laws.  By  exempting  the  carriers  to 
some  extent  from  the  requirement  of  filing  under  these 
sections,  the  Board  has  not  thereby  suspended  the  opera¬ 
tion  of  the  antitrust  laws.  There  is  nothing,  however,  to 
prevent  a  carrier  desiring  relief  from  such  laws  with  respect 
to  any  arrangement  otherwise  fileable  from  making  an 
appropriate  filing,  even  though  not  required  by  this  Regu¬ 
lation  to  do  so.  Board  approval  thereof,  if  obtained,  would 
effect  the  desired  relief. 

As  provided  in  paragraph  (d)  of  the  Regulation,  Irre¬ 
gular  Air  Carriers,  in  order  to  enjoy  the  benefits  of  the 
exemptions  granted,  are  required  to  register  with  the  Board 
and  to  hold  an  effective  letter  of  Registration.  For  the 
carrier's  convenience  in  registering,  appropriate  forms  are 
attached  to  the  Regulation. 
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Because  Irregular  Air  Carriers  have  not  heretofore  been 
subjected  to  economic  regulations  of  the  extent  prescribed 
in  the  revised  Section  292.1,  and  therefore  mav  be  1111- 
familiar  will  such  regulations,  it  is  important  that  all  such 
carriers  acquaint  themselves  to  the  greatest  degree  possible 
not  only  with  all  pertinent  provisions  of  the  Civil  Aeronau¬ 
tics  Act,  but  also  with  the  Board’s  Economic  Regulations 
issued  thereunder.  Accordingly,  there  is  set  out  below,  for 
information  purposes  only,  a  list  of  Economic  Regulations, 
one  or  more  of  which  are  applicable  to  all  Irregular  Air 
Carriers,  showing  the  sections  of  the  Act  under  which  they 
were  promulgated.  These  regulations,  together  with  copies 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  are  ob¬ 
tainable  at  nominal  cost  from  the  Superintendent  of  Docu¬ 
ments,  Government  Printing  Office,  Washington,  D.  C. 
Regulations  prescribing  reporting  and  accounting  require¬ 
ments  under  section  407(a)  and  (d)  will  be  forthcoming  in 
the  near  future. 


Section 
of  Act 

Section  of 
Econ.  Reg. 

Subject 

403 . 

...224.1 . 

.  .Filing  of  Tariffs. 

407 . 

22S.4 . 

...220.1 . 

..  Free  or  Reduced  Rate  Transportation. 

.  .Stock  Ownership  Renorts  bv  Officers  and  Directors. 

400 . 

2S0.2 . 

.  . . 24S. 1 . 

.  .Stock  Ownership  Report  by  Air  Carrier  Affiliates. 

.  .Approval  of  Interlocking  Relationship. 

412 . 

...251.1 . 

.  .  Filing  of  Intercarrier  Agreements. 

605 . 

. . .228.3 . 

.  .Access  to  Aircraft. 

1002... 

.  ..2S5 . 

.  .Rules  of  Practice  Before  Board. 

Regulations 
Serial  Number  388 

(12  Fed.  Reg.  3076) 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  Its  Office  in 
Washington,  D.  C.  on  the  5th  Day  of  May,  1947 

The  Civil  Aeronautics  Board,  having  held  a  hearing  and 
issued  its  opinion  in  the  Investigation  of  Noil-Scheduled 
Air  Service,  Docket  No.  1501,  relating  to  non-certificated  air 
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carriers, 1  having  circulated  for  comment  a  draft  and  there¬ 
after  a  revised  draft  of  proposed  regulation  relating  to 
non-certificated  air  carriers,  having  considered  written  com¬ 
ments  and  oral  argument  thereon  in  Docket  Xo.  2742,  and 
having  also  considered  other  data  and  information  2  avail¬ 
able  to  the  Board,  finds  as  follows : 

1.  Since  1938  there  has  been  in  effect  an  exemption  regu¬ 
lation  adopted  by  the  Board  which  exempts  non-certificated 
air  carriers  from  all  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  (other  than  sections  401(1)  and  407(a), 
and,  since  June,  1946,  section  411)  so  long  as  they  engage 
only  in  irregular  services  as  defined  in  such  regulation. 
At  the  time  such  regulation  was  originally  adopted  the 
Board  believed  it  was  undesirable  to  provide  for  the  detailed 
economic  regulation  of  the  operations  of  such  carriers  with¬ 
out  further  study.  Since  that  time  and  particularly  follow¬ 
ing  the  close  of  the  war,  the  Board  has  accumulated  in¬ 
formation  and  data  which  indicate  that  the  aggregate  op¬ 
erations  of  such  carriers  have  increased  in  scope  and  im¬ 
portance,  and  that  operations  by  individual  carriers  are 
frequently  extensive.  Some  such  operations  have  been  con¬ 
ducted  with  little  regard  to  the  responsibility  and  duty  owed 
to  the  public  by  a  common  carrier  with  respect  to  service, 
and  have  resulted  in  numerous  complaints  to  the  Board 
concerning  tariff  and  operating  practices,  including  but  not 


1  As  used  herein  the  term  “non-certificated  air  carriers”  refers  to 
air  carriers  engaging  in  air  transportation  which  do  not  hold  certifi¬ 
cates  of  public  convenience  and  necessity  issued  by  the  Board,  and 
the  term  “certificated  air  carriers”  refers  to  air  carriers  which  do 
hold  such  certificates. 

2  Such  data  and  information  include,  among  other  things,  the  re¬ 
ports  heretofore  filed  with  the  Board  pursuant  to  Section  292.1  of 
the  Economic  Regulations,  data  obtained  in  investigations  made  by 
the  enforcement  staff  of  the  Board,  financial  Forms  41,  2380  and 
2780,  and  other  reports  filed  with  the  Board  by  the  certificated  air 
carriers,  informal  complaints  filed  against  non-certificated  air  car¬ 
riers.  and  applications  for  air  carrier  operating  certificates  filed  with 
the  Civil  Aeronauics  Administration  pursuant  to  Part  42  of  the 
Civil  Air  Regulations. 
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limited  to  failure  of  such  carriers  to  perform  the  service 
agreed  upon,  great  variations  in  the  fares  and  rates  charged 
by  the  same  carrier  for  comparable  service,  failure  to  make 
refunds  to  passengers  and  shippers  for  transportation  not 
performed,  misrepresentation  of  equipment,  facilities  and 
services,  and  use  of  inadequate  and  makeshift  equipment 
and  facilities.  Both  the  protection  of  the  public  from  im¬ 
proper  practices  by  such  non-certificated  air  carriers  and 
protection  of  the  certificated  carriers  against  unregulated 
competition  require  that  additional  regulatory  provisions 
of  the  Civil  Aeronautics  Act  be  now  made  applicable  to 
such  non-certificated  air  carriers. 

2.  In  addition  to  the  public  demand  and  need  for  air 
transportation  services  furnished  by  the  certificated  air 
carriers  on  regularly  scheduled  operations,  there  is  public 
demand  and  need  at  the  present  time  for  air  services  on  an 
irregular  basis  both  to  certificated  and  non-certificated 
points.  Such  irregular  services  vary  greatly  with  respect 
to  type  of  service,  and  fill  a  need  which,  because  of  fluctua¬ 
tions  in  the  demand  and  the  impossibility  of  determining 
where  and  when  the  demand  will  arise,  by  its  very  nature 
cannot  be  fulfilled  economically  by  carriers  operating  on 
regular  schedules  and  routes.  Such  services  can  be  per¬ 
formed  by  non-certificated  air  carriers,  and  because  of  their 
knowledge  of  local  conditions  or  willingness  to  perform 
specialized  types  of  services  such  services  can  frequently  be 
performed  by  them  more  adequately,  economically  and 
quickly  than  by  certificated  carriers.  To  require  the  cer¬ 
tification  of  such  carriers  at  the  present  time  would  be  im¬ 
practicable  because  it  would  be  necessary  to  issue  a  cer¬ 
tificate  of  public  convenience  and  necessity  which  would 
either  impose  no  substantial  limitations  upon  operations  or 
which  would  substantially  reduce  the  flexibility  and  useful¬ 
ness  of  the  operations  of  such  carriers.  Certification,  in 
the  case  of  many  small  scale  operations,  would  be  uneco¬ 
nomical  and  would  tend  to  prevent  or  retard  the  develop¬ 
ment  of  new  types  of  services  designed  to  meet  special  con¬ 
ditions.  Because  of  the  fact  that  irregular  services  meet 
a  different  need  and  must  be  infrequent  and  irregular,  such 


services,  if  properly  regulated  under  provisions  of  the  Act 
other  than  those  relating  to  certificates  of  public  conveni¬ 
ence  and  necessity,  will  not  under  present  conditions  have 
adverse  competitive  effect  upon  the  services  performed  by 
the  certificated  air  carriers. 

3.  In  view  of  the  considerations  mentioned  in  paragraphs 
1  and  2  hereof,  and  in  order  to  insure  the  flexibility  in  the 
conduct  of  irregular  services  which  is  implicit  in  exemption 
of  noil-certificated  air  carriers  from  certification,  Irregular 
Air  Carriers,  as  defined  in  Section  292.1  below,  should  con¬ 
tinue  to  be  exempted  from  the  requirements  of  section  401 
of  the  Act  other  than  subsection  (1).  Protection  of  the 
public  and  the  orderly  development  of  the  air  transporta¬ 
tion  system  in  accordance  with  the  objectives  of  section  2 
of  the  Act,  however,  require  that  certain  provisions  of  the 
Act  which  are  not  directly  related  to  the  certification  provi¬ 
sions  of  the  Act  should  be  made  applicable  to  the  Irregular 
Air  Carriers  utilizing  equipment  of  substantial  size.  Such 
carriers  are  now  subject  to  sections  401(1),  407(a)  and  411, 
and  these  requirements  should  be  continued.  In  addition, 
such  carriers  should  now’  be  made  subject  to  sections  403, 
404(b),  407(b),  407(c),  407(d),  407(e),  409(b),  410,  415 
and  416;  to  the  requirements  of  section  404(a)  relating  to 
safe  service,  equipment  and  facilities.  In  addition,  such 
carriers  should  be  made  subject  to  the  provisions  of  sections 
40S,  409(a),  412,  413  and  414,  except  to  the  extent,  as  more 
fully  set  forth  in  paragraph  (c)  of  Section  292.1  below*,  that 
such  provisions  involve  other  Irregular  Air  Carriers. 

4.  A  portion  of  the  irregular  air  service  now*  being  per¬ 
formed  is  performed  by  small  air  carriers  operating  a 
limited  number  of  planes  of  small  size.  From  reports  sub¬ 
mitted  to  the  Board  it  appears  that  non-certificated  air 
carriers  operating  one  or  more  aircraft  having  a  gross  take¬ 
off  weight  in  excess  of  10,000  pounds  constituted  less  than 
20  percent  of  the  total  number  of  non-certificated  air  car¬ 
riers,  but  flew*  approximately  90  percent  of  the  total 
revenue  passenger  miles  flown  by  all  such  carriers.  It 
wnuld  thus  appear  that  Irregular  Air  Carriers  operat¬ 
ing  aircraft  under  10,000  pounds  may  be  subjected  to  a 
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much  lesser  degree  of  economic  regulation  without  mate¬ 
rially  affecting  the  over-all  air  transportation  system.  Such 
operations  are  limited  in  scope,  do  not  represent  a  serious 
threat  to  certificated  operations,  and  extensive  regulation 
thereof  at  this  time  would  be  unduly  burdensome  and  costly 
to  such  carriers,  would  tend  to  increase  the  cost  and  impair 
the  value  of  such  services  to  the  public,  and  would  impose 
unnecessary  additional  administrative  burden  upon  the 
Board.  Accordingly,  such  Irregular  Air  Carriers  should 
not  be  made  subject  to  sections  403,  404(b),  407(b),  407(c), 
408,  409(a),  410  and  412,  but  should  be  made  subject  to  all 
other  provisions  of  the  Act  to  which  the  Irregular  Air 
Carriers  utilizing  equipment  of  substantial  size  are  subject. 

In  drawing  the  line  between  the  Irregular  Air  Carriers 
utilizing  equipment  of  substantial  size  and  the  Irregular 
Air  Carriers  which  utilize  only  smaller  equipment,  the 
Board  finds  that  the  use  of  a  single  aircraft  unit  having  an 
allowable  gross  take-off  weight  in  excess  of  10,000  pounds 
would  involve  an  operation  of  substantial  size  in  relation  to 
the  service  offered  to  the  public  and  the  competitive  effect 
upon  other  air  carriers;  and  that  the  use  of  aircraft  units 
having  an  allowable  gross  take-off  weight  between  6,000  and 
10,000  pounds  and  an  aggregate  gross  take-off  weight  in 
excess  of  25,000  pounds  would  likewise  involve  a  substan¬ 
tial  operation.  ; 

5.  Section  292.1  of  the  Economic  Regulations  as  revised 
herein,  unlike  the  exemption  heretofore  in  effect  does  not 
provide  for  exemption  from  the  Act  with  respect  to  the 
carriage  of  persons  in  foreign  air  transportation.  The 
Board  finds  that  notwithstanding  the  findings  in  paragraphs 
2  and  3  hereof  the  continuation  of  the  exemption  with  re¬ 
spect  to  such  transportation  is  no  longer  justified  in  view 
of  the  recent  substantial  extension  of  our  international  air 
transportation  system,  as  well  as  the  recent  award  of  for¬ 
eign  air  carrier  permits,  and  in  view  of  the  smaller  traffic 
potential  which  the  Board  finds  to  exist  in  the  field  of  in¬ 
ternational  air  transportation  as  compared  with  interstate 
and  overseas  air  transportation. 

6.  As  a  condition  to  the  grant  of  the  exemptions  pro- 
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vided  for  in  Section  292.1  below,  such  section  will  provide 
for  letters  of  registration  to  be  issued  to  Irregular  Air 
Carriers,  for  quarterly  operation  reports,  and  for  special 
reports  on  the  institution  of  service  with  large  aircraft  by 
such  carriers  theretofore  utilizing  only  small  aircraft. 
These  requirements  are  deemed  necessary  in  order  that  the 
Board  may  maintain  adequate  supevision  and  obtain  in¬ 
formation  with  respect  to  exempted  operations. 

7.  Unless  specific  provision  were  made  herein  the  officers 
and  directors  of  Irregular  Air  Carriers  otherwise  would  be 
subject  to  the  interlocking  relationships  provisions  of  sec¬ 
tion  409  of  the  Act,  even  though  the  Irregular  Air  Carriers 
in  which  they  hold  their  positions  are  wholly  or  partially 
exempted  from  such  provisions  by  the  terms  of  Section  292.1 
below.  The  Board’s  statutory  powers  to  grant  exemptions 
from  provisions  of  Title  IV  of  the  Act  extend  only  to  air 
carriers  and  not  to  individuals  or  persons  other  than  air 
carriers.  Certain  interlocking  relationships  as  specified 
in  section  409  occupied  by  such  persons  are  lawful  only  if 
approved  by  the  Board  upon  due  showing,  in  the  form  and 
manner  prescribed  by  the  Board,  that  the  public  interest  will 
not  be  adverselv  affected  tlierebv.  The  Board  has  deter- 
mined  in  this  regard  that  since  it  is  granting  exemption  to 
certain  Irregular  Air  Carriers  from  the  requirements  of 
section  409  with  respect  to  certain  relationships,  a  due 
showing  within  the  meaning  of  the  statute  to  justify  ap¬ 
proval  of  an  interlocking  relationship,  upon  application 
filed  by  an  officer  or  director  of  an  Irregular  Air  Carrier, 
would  be  made  by  a  showing  that  such  carrier  itself  had 
been  granted  an  exemption  from  the  necessity  of  obtaining 
approval.  To  require  each  such  officer  or  director  to  file 
such  an  application  and  make  such  a  showing,  however, 
would  appear  to  impose  a  useless  administrative  burden 
upon  the  Board  and  would  not  be  conducive  to  the  proper 
dispatch  of  business  and  to  the  ends  of  justice.  The  Board 
has  determined,  therefore,  that  such  showing  by  all  such 
officers  and  directors  individually  shall  be  presumed  to 
have  been  made,  and  upon  the  basis  thereof  has  granted 
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blanket  approval  of  such  interlocking  relationships  in  Sec¬ 
tion  202.1  below. 

8.  In  view  of  the  foregoing  considerations,  the  present  en¬ 
forcement  of  the  provisions  of  Title  IV,  except  to  the  extent 
required  in  Section  202.1  below,  would  be  an  undue  burden 
on  Irregular  Air  Carriers  by  reason  of  the  limited  extent 
of,  and  the  unusual  circumstances  affecting  the  operations 
of  such  carriers,  and  would  not  be  in  the  public  interest. 

On  the  basis  of  the  foregoing  findings  and  pursuant  to 
the  Civil  Aeronautics  Act  of  1938,  as  amended,  particularly 
sections  205(a)  and  416(b)  thereof,  and  for  the  purpose  of 
providing  for  the  economic  regulation  of  services  conducted 
on  an  irregular  basis  by  noil-certificated  air  carriers,  the 
Civil  Aeronautics  Board  hereby  amends  Section  292.1  of  the 
Economic  Regulations  in  its  entirety  to  read  as  follows 
effective  June  10,  1947: 

Section  292.1  of  The  Economic  Regulations 
Irregular  Air  Carriers 

(a)  Applicability . — This  section  shall  not  apply  to  any 
air  carrier  authorized  by  a  certificate  of  public  convenience 
and  necessity  to  engage  in  air  transportation,  to  Alaskan 
Air  Carriers,  to  operations  within  Alaska,  or  to  any  non- 
ccrtificated  air  carrier  engaged  in  air  transportation  pur¬ 
suant  to  special  or  individual  exemption  by  the  Board  or 
pursuant  to  exemption  created  by  any  other  section  of  the 
Economic  Regulations. 

(b)  Classification — There  is  hereby  established  a  classi¬ 
fication  on  non-certificated  air  carriers  to  be  designated  at 
“Irregular  Air  Carriers”.  An  Irregular  Air  Carrier  shall 
be  defined  to  mean  any  air  carrier  (1)  which  does  not  hold 
a  certificate  of  public  convenience  and  necessity  under 
section  401  of  the  Civil  Aeronautics  Act  of  1938,  as  amended, 
(2)  which  directly  engages  in  interstate  or  overseas  air 
transportation  of  persons  and  property  or  foreign  air 
transportation  of  property  only,  and  (3)  which  does  not 
hold  out  to  the  public,  expressly  or  by  a  course  of  conduct, 
that  it  operates  one  or  more  aircraft  between  designated 


r 


» 


4 


4  i 
4 

4 


♦ 


▼ 

W\ 


81 


L 


« 

4 


* 


r 


r 

r 


> 


* 


♦ 


* 


r 


points,  or  within  a  designated  point,  regularly  or  with  a 
reasonable  degree  of  regularity  upon  which  aircraft  it 
accepts  for  transportation,  for  compensation  or  hire,  such 
members  of  the  public  as  apply  therefore  or  such  property 
as  the  public  offers.  X o  air  carrier  shall  be  deemed  to  be 
an  Irregular  Air  Carrier  unless  the  air  transportation 
services  offered  and  performed  by  it  are  of  such  infrequency 
as  to  preclude  an  implication  of  a  uniform  pattern  or  normal 
consistency  of  operation  between,  or  within,  such  designated 
points.  Within  the  meaning  of  this  definition  a  “point'’ 
shall  mean  any  airport  or  place  where  aircraft  may  be 
landed  or  taken-off,  including  the  area  within  a  25-mile 
radius  of  such  airport  or  place. 

(c)  Exemptions . 

(1)  General. — Except  as  otherwise  provided  in  this  sec¬ 
tion,  Irregular  Air  Carriers  shall  be  exempt  from  all  pro¬ 
visions  of  Title  IV  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  other  than  the  following: 

(i)  Subsection  401(1)  ('Compliance  with  Labor  Legisla¬ 
tion)  ; 

(ii)  Section  403  (Tariffs); 

(iii)  Subsection  404(a)  (Carrier’s  Duty  to  Provide  Serv¬ 
ice,  etc.),  only  in  so  far  as  said  subsection  requires  air  car¬ 
riers  to  provide  safe  service,  equipment,  and  facilities  in 
connection  with  air  transportation; 

(iv)  Subsection  404  (b)  (Discrimination); 

(v)  Subsection  407(a)  (Filing  of  Reports) : 

Pro riderf.  That  no  provision  of  any  rule,  regulation,  term, 
condition  or  limitation  prescribed  pursuant  to  said  subsec¬ 
tion  407(a)  shall  be  applicable  to  Irregular  Air  Carriers 
unless  such  rule,  regulation,  term,  condition  or  limitation 
expressly  so  provides; 

(vi)  Subsection  407 (b)  (Disclosure  of  Stock  Ownership) : 

(vii)  Subsection  407(c)  (Disclosure  of  Stock  Ownership 
by  Officers  or  Directors) ; 

(viii)  Subsection  407(d)  (Form  of  Accounts) :  Provided. 
That  no  provision  of  any  rule,  regulation,  term,  condition 
or  limitation  prescribed  pursuant  to  said  subsection  407(d) 
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shall  he  applicable  to  Irregular  Air  Carriers  unless  such 
rule,  regulation,  term,  condition  or  limitation  expressly  so 
provides; 

(ix)  Subsection  407(e)  (Inspection  of  Accounts  and 
Property) ; 

(x)  Section  408  (Consolidation,  Merger,  and  Acquisition 
of  Control) :  Provided,  That  Irregular  Air  Carriers  shall 
he  exempt  from  section  408  in  so  far  as  said  section  would 
make  it  unlawful,  without  prior  approval  by  the  Board, 
(a)  for  any  Irregular  Air  Carrier  or  any  person  controlling 
any  such  carrier  to  purchase,  lease,  or  contract  to  operate 
the  properties,  or  any  substantial  part  thereof,  of  another 
Irregular  Air  Carrier,  (b)  for  any  Irregular  Air  Carrier 
to  consolidate  or  merge  with  another  Irregular  Air  Carrier, 
and  (c)  for  any  Irregular  Air  Carrier  or  any  person  con¬ 
trolling  any  such  air  carrier  to  acquire  control  of  another 
Irregular  Air  Carrier ;  Pro vided  further,  That  any  Irregular 
Air  Carrier  which  consolidates  or  merges  with  another 
Irregular  Air  Carrier  and  any  Irregular  Air  Carrier  or 
any  person  controlling  any  such  carrier  that  acquires  con¬ 
trol  of,  or  purchases,  leases,  or  contracts  to  operate  the 
properties,  or  any  substantial  part  thereof,  of  another  Ir¬ 
regular  Air  Carrier  pursuant  to  the  exemption  granting 
herein,  shall  submit  to  the  Board,  not  more  than  30  days 
following  the  consummation  of  the  transaction,  a  report  in¬ 
dicating  in  reasonable  detail  the  nature  and  result  of  the 
transaction. 

(xi)  Subsection  409(a)  (Interlocking  Relationships): 
Provided,  That  if  an  application  by  any  Irregular  Air 
Carrier  for  approval  of  an  interlocking  relationship  in  ex¬ 
istence  on  the  effective  date  of  this  section  is  filed  with  the 
Board  prior  to  a  date  30  days  after  the  effective  date  of 
this  section,  such  air  carrier  may  retain  the  officer,  director, 
member,  or  stockholder  involved  in  such  relationship  pend¬ 
ing  final  disposition  by  the  Board  of  said  application  :  Pro¬ 
vided  further,  That  Irregular  Air  Carriers  shall  be  exempt 
from  subsection  409(a)  in  so  far  as  said  subsection  would 
make  it  unlawful,  without  prior  approval  by  the  Board,  (a) 
for  any  Irregular  Air  Carrier  to  have  and  retain  an  officer 
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or  director  who  is  an  officer,  director,  or  member,  or  who  as 
a  stockholder  holds  a  controlling  interest,  in  another  Ir¬ 
regular  Air  Carrier,  (b)  for  any  Irregular  Air  Carrier, 
knowingly  and  willfully,  to  have  and  retain  an  officer  or 
director  who  has  a  representative  or  nominee  who  repre¬ 
sents  such  officer  or  director  as  an  officer,  director,  or  mem¬ 
ber,  or  as  a  stockholder  holding  a  controlling  interest,  in 
another  Irregular  Air  Carrier; 

(xii)  Subsection  409(b)  (Profit  from  Transfer  of  Securi¬ 
ties)  ; 

(xiii)  Section  410  (Loans  and  Financial  Aid) ; 

(xiv)  Section  411  (Methods  of  Competition); 

(xv)  Section  412  (Pooling  and  Other  Agreements) : 
Provided ,  That  Irregular  Air  Carriers  shall  be  exempt  from 
section  412  until  60  days  after  the  effective  date  of  this 
section:  Provided  further ,  That  Irregular  Air  Ganders 
shall  be  exempt  from  section  412  in  so  far  as  said  section 
would  require  any  Irregular  Air  Carrier  to  file  with  the 
Board  a  copy  or  a  memorandum  of  certain  contracts  or 
agreements  (other  than  contracts  or  agreements  for  pool¬ 
ing  or  apportioning  earnings,  losses,  traffic,  service  or  fly¬ 
ing  equipment),  or  of  modifications  or  cancellations  thereof, 
between  such  carrier  and  any  other  Irregular  Air  Carrier; 

(xvi)  Section  413  (Form  of  Control); 

(xvii)  Section  414  (Legal  Restraints); 

(xviii)  Section  415  (Inquiry  into  Air-Carrier  Manage¬ 
ment)  ; 

xix)  Section  416  (Classification  and  Exemption  of  Car¬ 
riers). 

(2)  Additional  Exemptions  for  Irregular  Air  Carriers 
Utilizing  Small  Aircraft. — Subdivisions  (ii),  (iv),  (vi), 
(vii),  (x),  (xi),  (xiii)  and  (xv)  of  subparagraph  (1)  of  this 
paragraph  shall  not  apply  to*  any  Irregular  Air  Carrier 
which  does  not  utilize  in  its  air  transportation  services  any 
single  aircraft  unit  having  an  allowable  gross  take-off  weight 
in  excess  of  10,000  pounds,  or  three  or  more  aircraft  units 
(not  including  any  aircraft  unit  having  an  allowable  gross 
take-off  weight  of  less  than  6,000  pounds)  having  an  aggre- 


gate  allowable  gross  take-off  weight  in  excess  of  25,000 
pounds. 

(3)  Additional  Temporary  Exemptions  in  Foreign  Air 
Transportation. — Notwithstanding  any  other  provisions  of 
this  section,  Irregular  Air  Carriers  for  a  period  of  three 
months  after  the  effective  date  of  this  section,  shall,  with 
respect  to  foreign  air  transportation  of  persons,  be  exempt 
from  all  provisions  of  sections  401  (except  subsection 
401(1)  and  403  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  only,  however,  to  the  extent  that  such  foreign 
air  transportation  of  persons  is  confined  to  operations  of 
the  type  exempted  under  section  292.1  prior  to  this  re¬ 
vision  of  such  section. 

(4)  Approval  of  Certain  Interlocking  Relationships. — To 
the  extent  that  any  officer  or  director  of  an  Irregular  Air 
Carrier  would,  without  prior  approval  by  the  Board,  be  in 
violation  of  any  provision  of  subsection  409(a)  (3)  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  by  reason  of  any 
interlocking  relationship  with  another  Irregular  Air  Car¬ 
rier,  such  relationship  is  hereby  approved. 

(5)  Effect  on  Other  Statutes. — The  exemptions  herein¬ 
above  granted  from  certain  provisions  and  requirements  of 
sections  408,  409,  and  412  shall  not  constitute  an  order  made 
under  such  sections,  within  the  meaning  of  section  414,  and 
shall  not  confer  any  immunity  or  relief  from  operation  of 
the  “antitrust  laws,”  or  any  other  statute  (except  the 
Civil  Aeronautics  Act  of  1938,  as  amended),  with  respect 
to  any  transaction,  interlocking  relationship  or  agreement 
otherwise  within  the  purview  of  such  section. 

(6)  Operatioyial  Reports  by  Irregular  Air  Carriers. — On 
or  before  July  20,  1947,  and  thereafter  on  or  before  the 
20th  day  of  every  October,  January,  April  and  July,  each 
Irregular  Air  Carrier,  except  those  Irregular  Air  Carriers 
utilizing  only  small  aircraft,  as  specified  in  subparagraph 
(2)  of  this  paragraph,  shall  file  with  the  Board  a  quarterly 
operational  report  covering  the  period  of  the  three  pre¬ 
ceding  calendar  months,  showing  all  flights  operated  in  air 
transportation  during  such  period,  and  stating,  with  respect 
to  each  such  flight,  the  dates  of  departures  and  arrivals  and 
the  origin,  destination  and  intermediate  points  served. 
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Whenever  any  Irregular  Air  Carrier  theretofore  utilizing 
only  small  aircraft,  as  specified  in  subparagraph  (2)  of 
this  paragraph,  undertakes  to  utilize  in  its  air  transporta¬ 
tion  services  any  single  aircraft  unit  having  an  allowable 
gross  take-olf  weight  in  excess  of  10,000  pounds,  or  three 
or  more  aircraft  units  (not  including  any  aircraft  unit 
having  an  allowable  gross  take-off  weight  of  less  than 
6,000  pounds)  having  an  aggregate  allowable  gross  take-off 
weight  in  excess  of  25,000  pounds,  such  Irregular  Air  Car¬ 
rier  shall  notify  the  Board  in  writing  within  not  more  than 
ten  days  after  the  actual  commencement  of  such  utilization. 

(d)  Registration  for  Exemption. 

(1)  Letter  of  Registration  Required. — From  and  after 
60  days  after  the  effective  date  of  this  section  no  Irregular 
Air  Carrier  may  engage  in  any  form  of  air  transportation 
unless  there  is  then  outstanding  and  in  effect  with  respect 
to  such  air  carrier  a  Letter  of  Registration  issued  bv  the 
Board:  Provided ,  That  if  any  Irregular  Air  Carrier,  other¬ 
wise  authorized  to  engage  in  air  transportation  pursuant 
to  this  section,  shall  file  with  the  Board  within  60  days  after 
the  effective  date  of  this  section,  an  application  for  a  Letter 
of  Registration,  such  applicant  may  engage  in  such  air 
transportation  until  such  Letter  has  been  issued,  or  such 
applicant  has  been  notified  that  it  appears  to  the  Board  that 
such  applicant  is  not  entitled  to  the  issuance  of  such  Letter. 

(2)  Issuance  of  Letter  of  Registration . — Upon  the  filing 
of  proper  application  therefor,  the  Board  shall  issue,  to 
any  Irregular  Air  Carrier,  a  Letter  of  Registration,  which 
unless  otherwise  sooner  rendered  ineffective,  shall  expire 
and  be  of  no  further  force  and  effect,  upon  a  finding  by  the 
Board  that  enforcement  of  the  provisions  of  section  401 
(from  which  exemption  is  provided  in  this  section)  would 
be  in  the  public  interest  and  would  no  longer  be  an  undue 
burden  on  such  Irregular  Air  Carrier  or  Class  of  Irregular 
Air  Carriers.  Such  application  shall  be  certified  to  by  a 
responsible  official  of  such  carrier  as  being  correct,  and 
shall  contain  the  following  information:  (i)  date;  (ii) 
name  of  carrier;  (iii)  mailing  address;  (iv)  location  of 
principal  operating  base;  (v)  if  a  corporation,  the  place  of 
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incorporation,  the  name  and  citizenship  of  officers  and 
directors  and  a  statement  that  at  least  75  per  centum  of 
the  voting  interest  is  owned  or  controlled  by  persons  who 
are  citizens  of  the  United  States  or  of  one  of  its  possessions ; 
(vi)  if  an  individual  or  partnership,  the  name  and  citizen¬ 
ship  of  owners  or  partners;  (vii)  the  types  and  numbers  of 
each  type  of  aircraft  utilized  in  air  transportation.  Such 
application  shall  be  submitted  in  duplicate  in  letter  form  or 
on  C.A.B.  Form  Xo.  27S9  which  is  available  on  request  for 
the  convenience  of  applicants. 

(3)  Non-transferability  of  Letter  of  Registration.  —  A 
Letter  of  Registration  shall  be  non-transferable  and  shall 
be  effective  only  with  respect  to  the  person  named  therein. 

(4)  Suspension  of  Letter  of  Registration. — Letters  of 
Registration  shall  be  subject  to  immediate  suspension  when, 
in  the  opinion  of  the  Board,  such  action  is  required  in  the 
public  interest. 

(5)  Revocation  of  Letter  of  Registration. — Letters  of 
Registration  shall  be  subject  to  revocation,  after  notice  and 
hearing,  for  knowing  and  willful  violation  of  any  provision 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  or  of  any 
order,  rule  or  regulation  issued  under  any  such  provision, 
or  of  anv  term,  condition  or  limitation  of  anv  authoritv 
issued  under  said  Act  or  regulations. 

(e)  Separability. — If  any  provision  of  this  section  of  the 
application  thereof  to  any  air  transportation,  person,  class 
of  persons,  or  circumstances  is  held  invalid,  the  remainder 
of  the  section  and  the  application  of  such  provisions  to 
other  air  transportation,  persons,  classes  of  persons,  or 
circumstances  shall  not  be  affected  thereby.  (52  Stat.  984 
1004,  as  amended;  49  U.S.C.  425a  and  496b). 

Note:  The  record-keeping  and  reporting  requirements 
of  this  section  have  been  approved  by  the  Bureau  of  the 
Budget  in  accordance  with  the  Federal  Reports  Act  of  1942. 

By  the  Civil  Aeronautics  Board: 

(S.)  M.  C.  Muixigax, 
Secretary 


(seal) 
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Regulations  Serial  Number  ER-142 
(14  Fed.  Reg.  1879,  recodified  as  Part  291, 14  Fed.  Reg.  3546) 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Economic  Regulations 
Revision  of  §292.1 

Adopted:  April  13,  1949 
Effective:  May  20,  1949 

Classifications  and  Exemptions 
Irregular  Air  Carriers 

The  Civil  Aeronautics  Board,  having  circulated  for  com¬ 
ment  a  draft  of  proposed  regulation  amending  §292.1  of  its 
Economic  Regulations  relating  to  Irregular  Air  Carriers,1 
having  considered  written  comments  and  oral  argument 
thereon,  and  having  also  considered  other  data  and  infor¬ 
mation  2  available  to  the  Board,  finds  as  follows : 

1.  Since  193S  there  has  been  in  effect  an  exemption  regula¬ 
tion  of  the  Board  which  exempts  Irregular  Air  Carriers 
from  certain  provisions  of  Title  IV  of  the  Civil  Aeronautics 
Act.  By  various  amendments  since  1938  the  extent  of 
economic  regulation  of  such  carriers  has  been  gradually 
extended  by  the  Board.  The  last  general  revision  of  the 
regulation  occurred  in  May,  1947,  at  which  time  the  Board 
found  that  both  the  protection  of  the  public  from  improper 
practices  by  the  nonce rtificated  carriers  and  protection  of 

1  The  term  “Irregular  Air  Carrier”  as  used  herein  is  defined  in 
paragraph  (b)  of  §292.1  below. 

2  Such 'data  and  information  include,  among  other  things,  the 
reports  heretofore  filed  with  the  Board  by  the  Irregular  Air  Carriers 
pursuant  to  §§292.1  and  202.1;  data  obtained  in  investigations  made 
by  the  enforcement  staff  of  the  Board,  particularly  in  Docket  No. 
3450,  Jn  the  Matter  of  the  Investigation  of  the  Activities  and 
Practices  of  Large  Irregular  Carriers;  and  formal  and  informal  com¬ 
plaints  filed  against  Irregular  Air  Carriers. 
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the  certificated  carriers  against  unregulated  competition 
required  that  additional  regulatory  provisions  of  the  Act 
be  made  applicable  to  such  carriers. 

2.  Experience  since  May  of  1947  has  demonstrated  the 
need  for  further  revision  of  the  regulation,  particularly 
with  respect  to  the  regulation  of  Large  Irregular  Carriers/1 
Although  a  substantial  number  of  Large  Irregular  Carriers 
have  attempted  to  comply  with  the  regulation  and  to  meet 
such  need  as  exists  for  irregular  service,  the  regulation 
has  served  as  a  cloak  for  operations  which  are  not  within 
the  intent  and  purpose  of  the  regulation.  Purporting  to 
operate  pursuant  to  the  regulation  some  of  the  Large 
Irregular  Carriers  have  conducted  a  substantial  amount  of 
regular  operations,  although  the  Board  intended  to  author¬ 
ize,  and  did  authorize,  only  the  rendition  of  irregular, 
limited  and  sporadic  operations. 

3.  The  temptation  on  the  part  of  the  Large  Irregular 
Carrier  which  has  no  other  means  of  livelihood  to  violate 
the  regulation  is  very  great,  because  such  carrier  tends 
for  economic  reasons  to  gravitate  to  the  more  lucrative 
routes  and  to  operate  with  increasing  regularity  thereon 
in  order  to  obtain  full  utilization  of  large  aircraft.  Route 
operations  also  permit  the  development  of  return  loads, 
thus  eliminating  the  less  profitable  flights  to  off-route  points 
on  which  little  or  no  payload  is  developed.  To  obtain  suffi¬ 
cient  utilization  of  large  aircraft  for  an  economical  operation 
based  on  air  transportation  alone  a  substantial  number  of 
flights  between  definite  points  becomes  necessary  or  de¬ 
sirable,  even  if  only  one  or  two  large  aircraft  are  being 
used.  The  need  for  route  operations  is  further  emphasized 
by  operational  factors,  such  as  considerations  of  main¬ 
tenance,  overhaul,  fueling  and  crew  change  for  large  air¬ 
craft. 

4.  The  Large  Irregular  Carriers  themselves  have  recog- 

3  An  Irregular  Air  Carrier  is  classified  as  a  Large  Irregular  Car¬ 
rier  if  the  allowable  gross  weight  of  the  aircraft  units  utilized  in 
the  transportation  sendees  of  the  carrier  exceeds  10,000  pounds  for 
any  one  unit  or  25,000  pounds  for  the  total  of  such  units  (disregard¬ 
ing  units  of  6,000  or  less). 
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nized  the  difficulty  of  attempting  to  conduct  irregular  serv¬ 
ices  profitably  with  large  aircraft.  In  the  oral  argument 
before  the  Board  in  this  proceeding  and  in  recent  applica¬ 
tions  for  further  exemption  authority  to  conduct  scheduled 
operations  the  carriers  have  emphasized  this  difficulty.  As 
stated  by  three  recent  applicants : 4 

“Large  aircraft  are  costly  and  are  expensive  to  main¬ 
tain  and  operate.  Safety  and  other  applicable  regu¬ 
lations  require  substantial  expenditures.  Traffic  in 
volume  and  regularity  sufficient  to  support  operations 
for  such  aircraft  and  under  such  conditions  is  inevi¬ 
tably  traffic  between  fairly  large  population  centers. 
The  number  of  such  population  centers  is  necessarily 
limited.  [The  applicant]  has  found,  over  a  period 
of  some  two  and  one-half  years  of  operations  as  a 
non-scheduled  carrier,  that  profitable  operations  under 
§292.1  are  impossible  if  that  regulation  is  strictly 
construed  to  limit  seriously  the  number  of  flights  be- 
tween  named  points.” 

This  is  not  an  isolated  statement  of  the  difficulty,  for  it 
represents  the  view  held  and  expressed  in  different  ways 
by  other  Large  Irregular  Carriers. 

5.  In  addition  to  regular  operations  conducted  by  indi¬ 
vidual  carriers,  the  operations  of  groups  of  such  carriers 
have  sometimes  been  conducted,  either  by  agreement  or  by 
accident,  in  such  a  manner  as  to  result  in  the  holding  out  to 
the  public,  by  means  of  advertisements  and  otherwise,  of 
an  integrated  service  offering  regular  daily  flights  between 
specified  points.  This  is  most  frequently  accomplished 
through  the  device  of  a  ticket  or  travel  agent  which  repre¬ 
sents  a  number  of  Large  Irregular  Carriers  and  advertises 
the  fact  that  it  sells  tickets  between  designated  points  as 
agent  for  them.  Even  though  the  operations  of  a  particular 
irregular  carrier  represented  by  the  agent  are  irregular  and 
infrequent,  judicious  spacing  and  arrangement  of  such 
flights  by  a  sufficient  number  of  carriers  results  in  the 


4  Dockets  Nos.  3430,  3433  and  3434. 


operation  of  a  frequent  and  regular  service  by  the  group. 
When  the  prospective  passenger  presents  himself  to  the 
ticket  agent  through  whom  the  service  is  offered,  it  is  thus 
possible  to  accommodate  the  passenger  on  any  date  desired. 
Apart  from  the  question  of  the  legal  propriety  of  such  an 
arrangement,  it  is  difficult  to  imagine  an  arrangement  which 
more  fully  and  completely  violates  the  purpose  and  intent 
of  §292.1/' 

6.  In  addition  to  the  regularity  and  frequency  of  opera¬ 
tions,  the  wide-spread  abuses  noted  by  the  Board  in  its 
findings  attached  to  the  revision  of  §292.1  in  May  of  1947 
have  not  only  continued,  but  in  many  respects  have  become 
greater  and  more  flagrant.  Rate  cutting  and  departures 
from  published  tariffs  have  occurred,  and  have  and  will 
necessitate  criminal  action  against  agents  and  carriers 
whenever  such  practices  become  known  to  the  Board. 

7.  On  the  basis,  therefore,  of  our  experience  to  date  we 
conclude  that  large  aircraft  have  a  limited  and  restricted 
utility  in  meeting  the  need  for  irregular  air  service,  and 
that  carriers  which  purchase  and  attempt  to  use  substantial 
numbers  of  such  aircraft  in  irregular  air  service  are  likely 
to  be  driven  by  economic  compulsion  to  the  operation  of  a 
regular  service  on  heavily  travelled  routes  already  being 
served  by  certificated  carriers.  Thus,  violation  of  law  is 
brought  about  and  the  operations  conducted  go  beyond  the 
need  for  irregular  services  authorized  by  the  Board.  The 
Board  has  concluded,  therefore,  that  the  public  interest 
requires  that  permission  to  use  large  aircraft  in  irregular 
air  service  should  be  granted  only  in  cases  in  which  (a)  it 
is  demonstrated  that  a  need  for  irregular  air  service  exists 
and  will  be  met  by  the  use  of  such  aircraft,  and  (b)  the 
Board  can  define  the  scope  of  the  carrier’s  authority  with 
more  particularity  than  is  possible  under  a  blanket  exemp¬ 
tion  authority  such  as  §292.1.  Accordingly,  the  Board  finds 
that  the  repeal  of  §292.1,  insofar  as  it  pertains  to  Large 

5  A  proposal  for  further  amendment  of  the  regulation  dealing  with 
this  and  related  devices  used  to  evade  the  purpose  of  the  regulation 
is  being  circulated  to  the  public  for  comment  concurrently  herewith. 
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Irregular  Carriers,  is  required  as  soon  as  feasible  without 
causing  undue  hardship. 

8.  The  desirability  of  terminating  the  blanket  exemption 
authority  does  not  mean  that  there  is  not  some  need  for  the 
use  of  large  aircraft  in  irregular  air  service,  or  that  some 
of  the  Large  Irregular  Carriers  have  not  been  meeting  such 
need  under  the  present  regulation.  We  believe,  on  the 
contrary,  that  a  definite  need  exists  for  the  use  of  such 
aircraft  under  proper  circumstances.  In  view  of  the  diffi¬ 
culty  of  complying  with  section  401  of  the  Act  with  respect 
to  services  of  t his  character,  it  may  be  that  in  particular 
cases  and  after  examination  of  all  of  the  facts  the  Board 
will  find  that  enforcement  of  the  Act  would  be  an  undue 
burden  on  the  carrier  and  is  not  in  the  public  interest.  Ac¬ 
cordingly,  the  Board  finds  that  the  regulation  should  pro¬ 
vide  that  Large  Irregular  Carriers  may  file  applications 
for  individual  exemption  orders,  and  may  continue  to 
operate  pursuant  to  $292.1  pending  final  determination  of 
such  applications.  One  of  the  factors  which  the  Board 
would  take  into  consideration  in  disposing  of  such  applica¬ 
tions  is  the  extent  to  which  the  applicant  had  engaged  in 
regular  operations  and  had  otherwise  failed  to  comply 
with  the  requirements  of  the  Act  and  the  Board's  regula¬ 
tions.  In  any  orders  of  approval  of  individual  exemption 
the  Board  will  expect  to  insert  appropriate  conditions 
relating  to  the  term  of  the  exemption,  the  nature  of  the 
services  to  be  rendered,  the  areas  within  which  such  services 
may  be  furnished,  and  other  appropriate  conditions  intended 
to  coniine  the  carrier  to  the  rendition  of  an  irregular 
service. 

9.  In  harmonv  with  the  finding  that  exemption  from 
section  401(a)  should  be  withdrawn,  the  Board  finds  that 
the  existing  partial  exemption  ot  Large  Irregular  C  arriers 
from  $$408,  409(a)  and  412  should  be  withdrawn  and  that 
such  carriers  should  be  made  subject  to  said  §$408,  409(a) 
and  412.  In  view  of  the  scope  of  operations  being  conducted 
by  the  Large  Irregular  Carriers,  the  extent  of  violations, 
and  the  necessity  of  protecting  the  public  interest  and 
providing  for  uniform  application  of  the  Act  to  carriers 
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conducting  similar  or  comparable  operations,  the  Board 
is  unable  to  ‘find  that  enforcement  of  the  provisions  of 
§§408,  409(a)  and  412  with  respect  to  such  carriers  is  not 
in  the  public  interest,  and,  on  the  contrary,  finds  that  en¬ 
forcement  of  such  provisions  is  in  the  public  interest.  For 
the  same  reasons  the  Board  is  unable  to  find  that  enforce¬ 
ment  of  those  provisions  of  §404(a)  which  require  each 
air  carrier  to  establish,  observe  and  enforce  just  and 
reasonable  individual  rates,  fares,  charges,  classifications, 
rules,  regulations  and  practices  relating  to  interstate  and 
overseas  air  transportation  is  not  in  the  public  interest, 
and,  on  the  contrary,  finds  that  enforcement  of  such  provi¬ 
sions  is  in  the  public  interest. 

10.  Certain  additions  and  changes  have  been  found  neces¬ 
sary  in  the  regulation  as  applied  to  Small  Irregular  Carriers 
alone.  The  combined  or  coordinated  operations  referred 
to  in  paragraph  5  above  with  regard  to  the  Large  Irregular 
Carriers  would  also  violate  the  intent  and  purpose  of  the 
regulation  if  used  by  Small  Irregular  Carriers.  Because 
the  Small  Irregular  Carriers  are  exempt  from  certain 
sections  of  the  Act,  specifically  §412,  which  would  otherwise 
cover  agreements  to  conduct  combined  operations,  the 
Board  finds  it  is  necessary  to  directly  prohibit  such  agree¬ 
ments  by  the  Small  Irregular  Carriers  in  order  to  prevent 
violation  of  the  standard  of  irregularity  established  by  the 
Regulation.  Another  change  prohibits  issuance  of  a  Letter 
of  Registration  to  a  Small  Irregular  Carrier  if  certain 
owners  or  officials  of  the  company  were  associated  with 
certain  classes  of  air  carriers  whose  Letter  of  Registration 
was  suspended  or  revoked  unless  the  Board  finds  there  will 
be  no  adverse  effect  on  the  applicant’s  operations.  The 
Board  finds  the  method  by  which  certain  individuals  have 
evaded  the  effect  of  a  suspension  or  revocation  by  altering 
the  corporate  form  or  by  securing  another  letter  should  be 
prevented  and  that  this  regulatory  means  is  appropriate 
for  that  purpose.  An  additional  suspension  provision  has 
been  placed  in  the  Small  Irregular  Carrier  section  which 
allows  the  Board  to  suspend  such  Letters  on  10  days’  notice, 
but  without  hearing,  for  failure  to  file  tariffs  or  reports. 
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Such  suspension  continues  until  the  Board  finds  that  the 
Small  Irregular  Carrier  has  complied  or  will  comply  with 
the  requirements.  The  Board  finds  such  provision  necessary 
because  of  the  great  difficulty  which  has  been  encountered  in 
obtaining  compliance  with  the  requirements  for  filing  re¬ 
ports  and  tariffs  by  Small  Irregular  Carriers. 

11.  Certain  minor  amendments,  which  apply  to  both 
Large  and  Small  Irregular  Carriers  have  been  included  in 
the  amended  Regulation.  Most  of  these  relate  to  termina¬ 
tion  or  cancellation  of  outstanding  Letters  of  Registration 
and  arc  required  in  order  that  Letters  of  Registration  shall 
not  continue  to  be  outstanding  long  after  operations  there¬ 
under  have  ceased. 

12.  In  view  of  the  foregoing  considerations,  the  present 
enforcement  of  the  provisions  of  Title  IV,  except  to  the 
extent  required  in  §292.1  below,  would  be  an  undue  burden 
on  Irregular  Air  Carriers  by  reason  of  the  limited  extent 
of,  and  the  unusual  circumstances  affecting  the  operations 
of  such  carriers,  and  would  not  be  in  the  public  interest. 

On  the  basis  of  the  foregoing  findings  and  pursuant  to 
the  Civil  Aeronautics  Act  of  1938,  as  amended,  particularly 
§§205 (a)  and  416(b)  thereof,  and  for  the  purpose  of  pro¬ 
viding  for  the  economic  regulation  of  services  conducted  on 
an  irregular  basis  by  noncertificated  air  carriers,  the  Civil 
Aeronautics  Board  hereby  amends  §292.1  (14  CFR  292.1)  j 
of  the  Economic  Regulations  in  its  entirety  to  read  as  fol¬ 
lows,  effective  May  20,  1949:  j 

i 

(a)  Definitions.  The  term  “point”  as  used  in  this  sec¬ 

tion  shall  mean  any  airport  or  place  where  aircraft  may 
be  landed  or  taken  off,  including  the  area  within  a  25-mile 
radius  of  such  airport  or  place.  j 

(b)  Classification.  There  is  hereby  established  a  classifi-  I 
cation  of  noncertificated  air  carriers  to  be  designated  as  ! 
“Irregular  Air  Carriers.”  The  term  “Irregular  Air  j 
Carrier”  means  any  air  carrier  which  (1)  directly  engages  j 
in  air  transportation,  (2)  does  not  hold  a  certificate  of  public  j 
convenience  and  necessity  under  section  401  of  the  Civil  j 
Aeronautics  Act  of  1938,  a*  amended,  and  (3)  does  not  ! 
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operate,  or  hold  out  to  the  public  expressly  or  by  course  of 
conduct  that  it  operates,  one  or  more  aircraft  between 
designated  points,  or  within  a  designated  point,  regularly 
or  with  a  reasonable  degree  of  regularity,  upon  which  air¬ 
craft  it  accepts  for  transportation,  for  compensation  or 
hire,  such  members  of  the  public  as  apply  therefor  or  such 
property  as  the  public  offers.  Xo  air  carrier  shall  be  deemed 
to  be  an  Irregular  Air  Carrier  unless  the  air  transporta¬ 
tion  services  offered  and  performed  by  it  are  of  such  infre¬ 
quency  as  to  preclude  an  implication  of  a  uniform  pattern 
or  normal  consistency  of  operation  between,  or  within,  such 
designated  points. 

(1)  Small  Irregular  Carriers .  Any  irregular  air  car¬ 
rier,  as  classified  above,  which  does  not  use  in  its  transpor¬ 
tation  services  aircraft  units  having  a  gross  take-off  weight 
in  excess  of  10,000  pounds  for  any  one  unit  or  of  25,000 
pounds  for  the  total  of  such  units  (disregarding  units  of 
6,000  pounds  or  less),  shall  be  classified  as  a  Small  Ir¬ 
regular  Carrier. 

(2)  Large  Irregular  Carriers.  Any  irregular  air  carrier 
other  than  a  Small  Irregular  Carrier  shall  be  classified  as  a 
Large  Irregular  Carrier ;  provided ,  that  no  air  carrier  shall 
be  so  classified  unless  it  holds  a  Letter  of  Registration  is¬ 
sued  to  it  as  a  Large  Irregular  Carrier  pursuant  to  applica¬ 
tion  therefor  filed  with  the  Board  before  August  6,  1948, 
and  not  revoked  or  cancelled  as  of  May  20,  1949. 

(c)  Small  Irregular  Carriers. 

(1)  Exemptions.  Except  as  otherwise  provided  in  this 
section,  each  Small  Irregular  Carrier,  falling  within  the 
classification  above,  shall  be  temporarily  exempt  from  the 
following  provisions  of  Title  IV  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended: 

(i)  Subsection  401(a); 

(ii)  Section  403; 

(iii)  Subsection  404(a) ;  provided ,  that  Small  Irregular 
Carriers  shall  abide  by  those  provisions  of  this  subsection 
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which  require  air  carriers  to  provide  safe  service,  equip¬ 
ment  and  facilities  in  connection  with  air  transportation ; 

(iv)  Subsection  404(b) ; 

(v)  Subsection  405(e) ; 

(vi)  Subsection  407(b) ; 

(vii)  Section  408; 

(viii)  Subsection  409(a) ;  and 

(ix)  Section  412. 

(2)  Duration.  The  temporary  exemption  from  any  pro¬ 
vision  of  Title  IV  of  the  Act  provided  by  this  paragraph 
(c)  shall  continue  in  effect  only  until  such  time  as  the  Board 
shall  find  that  enforcement  thereof  would  be  in  the  public 
interest  or  would  no  longer  be  an  undue  burden  on  the 
Small  Irregular  Carriers;  provided ,  that  upon  such  a  find¬ 
ing  as  to  any  Small  Irregular  Carrier  or  class  of  Small  Ir¬ 
regular  Carriers,  such  exemption  shall  to  that  extent  ter¬ 
minate  with  respect  to  such  carrier  or  class  of  carriers. 

(3)  Approval  of  certain  interlocking  relationships.  To 
the  extent  that  anv  officer  or  director  of  a  Small  Irregular 
Carrier  would,  without  prior  approval  of  the  Board,  be  in 
violation  of  any  provisions  of  subsection  409(a)  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  by  reason  of 
any  interlocking  relationship  directly  involving  such  Small 
Irregular  Carrier,  such  relationship  is  hereby  approved. 

(4)  Effect  on  other  statutes.  The  temporary  exemption 
hereinabove  granted  from  section  408,  409(a)  and  412  shall 
not  constitute  an  order  made  under  such  sections,  within 
the  meaning  of  section  414,  and  shall  not  confer  any  im¬ 
munity  or  relief  from  operation  of  the  “ antitrust  laws,” 
or  any  other  statute  (except  the  Civil  Aeronautics  Act  of 
1938,  as  amended),  with  respect  to  any  transaction,  inter¬ 
locking  relationship,  or  agreement  otherwise  within  the 
purview  of  such  section. 

(5)  Conditions  to  exercise  of  temporary  exemption  privi¬ 
lege. 

(i)  Necessity  for  Letter  of  Registration .  No  person  shall 
exercise  the  temporary  exemption  privilege  conferred  by 
this  paragraph  (c)  unless  there  is  in  effect  with  respect  to 
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such  person  a  Letter  of  Registration  issued  by  the  Board, 
acknowledging  that  such  person  lias  been  duly  registered 
with  the  Board  as  a  Small  Irregular  Carrier  under  the  pro¬ 
visions  of  '§292.1  of  the  Economic  Regulations,  as  amended, 
relating  to  irregular  air  transportation.  Any  Small  Ir¬ 
regular  Carrier  which  holds  a  Letter  of  Registration  is¬ 
sued  to  it,  and  not  revoked  or  cancelled,  prior  to  May  20, 
1949,  is  not  required  to  obtain  another  Letter  of  Registra¬ 
tion. 

(ii)  Prohibition  against  combiner 1  operations.  No  Small 
Irregular  Carrier  shall  make  or  maintain  any  agreement 
or  arrangement  with  any  other  air  carrier  or  air  carriers 
with  respect  to  the  conduct  of  air  transportation  services 
which,  if  conducted  by  a  single  carrier,  would  take  it  out  of 
the  classification  of  an  Irregular  Air  Carrier  as  set  forth 
above. 

(6)  Letters  of  Registration. 

(i)  Issuance  of  Letter  of  Registration.  Except  as  pro¬ 
vided  in  subparagraph  (ii)  hereof,  upon  the  filing  of  proper 
application  therefor  the  Board  will  issue  to  any  Small  Ir¬ 
regular  Carrier  a  Letter  of  Registration.  Such  application 
shall  be  certified  as  correct  by  a  responsible  official  of  such 
carrier,  and  shall  contain  the  following  information:  (a) 
date;  (b)  name  of  carrier;  ( c )  mailing  address;  ( r] )  loca¬ 
tion  of  principal  operating  base;  (e)  if  a  corporation,  the 
place  of  incorporation,  the  name  and  citizenship  of  officers 
and  directors  and  a  statement  that  at  least  75  per  centum 
of  the  voting  interest  is  owned  or  controlled  by  persons 
who  are  citizens  of  the  United  States  or  of  one  of  its  pos¬ 
sessions;  (/)  if  an  individual  or  partnership,  the  name  and 
citizenship  of  owners  or  partners;  (g)  the  types  and  num¬ 
bers  of  each  type  of  aircraft  utilized  in  air  transportation. 
Such  application  shall  he  submitted  in  duplicate  in  letter 
form  or  on  CAB  Form  Xo.  2789,  which  is  available  on  re¬ 
quest  for  the  convenience  of  applicants. 

(ii)  Restrictions  on  issuance  of  Letter  of  Registration. 
An  application  filed  pursuant  to  subparagraph  (i)  hereof 
will  be  denied  and  no  Letter  of  Registration  as  a  Small  Ir- 
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regular  Carrier  will  be  issued  to  an  applicant  which  has,  or 
proposes  to  have,  as  owner,  partner,  officer,  director,  or 
stockholder  holding  a  controlling  interest,  any  person  who 
was  or  is  connected  in  any  such  capacity  with  any  Irregular 
Air  Carrier,  Xon-certificatcd  Cargo  Carrier  or  Air  Freight 
Forwarder,  if  the  Letter  of  Registration  or  exemption  privi¬ 
lege  of  such  carrier  or  forwarder  was  suspended  or  revoked 
by  the  Board  on  account  of  acts  or  omissions  which  oc¬ 
curred  during  the  time  of  such  connection,  unless  it  has 
been  shown  to  the  Board  by  such  applicant,  and  the  Board 
finds,  that  the  public  interest  and  applicant's  intention  and 
ability  to  conform  to  the  provisions  of  the  Act  and  require¬ 
ments  thereunder  will  not  be  adversely  affected  by  such 
relationship  or  former  relationship.  For  the  purpose  of 
carrying  out  the  intent  of  this  provision,  the  Board  may, 
before  or  after  the  issuance  of  a  Letter  of  Registration,  re¬ 
quire  the  applicant  to  furnish  information  in  addition  to 
that  required  to  be  set  forth  in  its  application  filed  pursuant 
to  subparagraph  (i)  hereof. 

(iii)  Effective  period.  Each  Letter  of  Registration  of  a 
Small  Irregular  Carrier  shall  become  effective  only  upon 
the  date  specified  therein  and  shall  continue  in  effect  until 
suspended,  revoked  or  cancelled,  or  until  the  temporary  ex¬ 
emption  privilege  conferred  by  this  paragraph  (c)  shall 
terminate  or  otherwise  cease  to  be  effective  with  respect  to 
such  Small  Irregular  Carrier,  whichever  occurs  first. 

(iv)  Nontransferability  of  Letter  of  Registration.  A 
Letter  of  Registration  shall  be  nontransferable  and  shall  be 
effective  only  with  respect  to  the  person  or  persons  named 
therein. 

(v)  Suspension  of  Letter  of  Registration.  Letters  of 
Registration  shall  be  subject  to  immediate  suspension  when, 
in  the  opinion  of  the  Board,  such  action  is  required  in  the 
public  interest.  Letters  of  Registration  shall  be  further 
subject  to  suspension,  without  hearing  or  other  proceed¬ 
ings,  for  continuing  failure  to  file  tariffs  or  reports  as  re¬ 
quired  by  provisions  of  the  Act  or  any  order,  rule  or  regula¬ 
tion  issued  thereunder,  after  not  less  than  10  days’  notice 
to  the  Small  Irregular  Carrier  within  which  to  comply  with 
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such  requirement.  Such  suspension  shall  continue  until  the 

Board  finds  that  such  suspended  carrier  lias  complied  with 

or  submitted  satisfactory  evidence  and  assurance  that  it 

* 

will  comply  with  the  provisions  of  the  Act  or  such  rules, 
regulations  or  orders.  Failure  to  seek  reinstatement  of  a 
Letter  of  Registration  suspended  pursuant  to  the  provisions 
of  this  subparagraph  within  a  period  of  60  days  after  notice 
to  the  carrier  of  such  suspension  shall  automatically  ter¬ 
minate  all  rights  under  such  Letter  of  Registration;  pro¬ 
vided ,  that  in  the  case  of  a  Letter  of  Registration  suspended 
prior  to  May  20,  1949,  failure  to  seek  reinstatement  of  such 
Letter  of  Registration,  prior  to  July  20,  1949,  shall  automat¬ 
ically  terminate  all  rights  under  such  Letter  of  Registra¬ 
tion. 

(vi)  Revocation  of  Letter  of  Registration.  Letters  of 
Registration  shall  be  subject  to  revocation,  after  notice  and 
hearing,  for  knowing  and  willful  violation  of  any  provi¬ 
sions  of  the  Act  or  of  any  order,  rule,  or  regulation  issued 
under  any  such  provision  or  of  any  term,  condition,  or 
limitation  of  any  authority  issued  under  said  Act  or  regu¬ 
lations,  or  for  any  cause  which,  at  the  time  of  revocation, 
would  justify  the  Board  in  refusing  to  issue  to  the  holder 
of  such  Letter  a  like  Letter. 

(vii)  Cancellation  of  Letter  of  Registration. 

(a)  The  Letter  of  Registration  of  any  Small  Irregular 
Carrier  shall  be  cancelled  without  prejudice  upon  the  filing 
by  such  carrier  of  a  written  request  for  cancellation;  pro¬ 
vided,  that  the  Board  may  refuse  to  grant  such  request  if 
any  proceeding  or  action  is  pending  in  which  the  Small  Ir¬ 
regular  Carrier's  Letter  of  Registration  may  be  subject  to 
suspension  or  revocation. 

( b )  In  any  case  in  which  the  Board  has  reason  to  believe 
that  a  Small  Irregular  Carrier  has  ceased  to  operate  pur¬ 
suant  to  the  temporary  exemption  privilege  conferred  by 
this  paragraph  (c),  the  Board  may,  by  registered  letters 
mailed  to  the  carrier  at  its  last  known  address  and  to  the 
designated  agent  of  such  carrier,  if  any,  request  such  car¬ 
rier  to  advise  the  Board,  within  60  days  after  receipt 
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thereof,  whether  such  carrier  wishes  to  continue  such  op¬ 
erations  or  to  have  its  Letter  of  Registration  cancelled. 
Failure  to  reply  within  a  period  of  60  days  after  receipt 
thereof,  or  return  of  such  letters  unclaimed,  shall  automat¬ 
ically  terminate  all  rights  under  such  Letter  of  Registra¬ 
tion.  * 

(d)  Large  Irregular  Carriers. 

(1)  Exemptions.  Except  as  otherwise  provided  in  this 
section,  each  Large  Irregular  Carrier,  falling  within  the 
classification  above,  shall  be  temporarily  exempt  from  the 
following  provisions  of  Title  IV  of  the  Civil  Aeronautics 
Act  of  193S,  as  amended : 

(1)  Subsection  401(a); 

(ii)  Subsection  404(a) ;  provided ,  however,  that  each  such 
Large  Irregular  Carrier  shall  abide  by  those  provisions  of 
this  subsection  which  require  air  carriers  to  provide  safe 
service,  equipment  and  facilities  in  connection  with  inter¬ 
state  and  overseas  air  transportation;  and  to  establish, 
observe  and  enforce  just  and  reasonable  individual  rates, 
fares  and  charges  and  just  and  reasonable  classifications, 
rules,  regulations  and  practices  relating  to  such  air  trans¬ 
portation. 

(iii)  Subsection  405(e). 

(2)  Duration.  The  temporary  exemption  conferred  by 
this  paragraph  (d)  shall  terminate  and  cease  to  be  effec¬ 
tive  with  respect  to  each  Large  Irregular  Carrier  at  12:01 
a.  m.,  E.S.T.,  on  June  20,  1949;  provided y  that  any  Large 
Irregular  Carrier  which  before  such  time  has  on  file  with 
the  Board  pursuant  to  section  416(b)  of  the  Act  an  ap¬ 
plication  for  an  individual  exemption  from  Title  IV  of  the 
Act  extending  to  all  or  part  of  the  air  transportation  which 
such  Large  Irregular  Carrier  is  authorized  to  perform  as 
of  June  19,  1949,  pursuant  to  the  temporary  exemption  con¬ 
ferred  by  this  paragraph  (d),  may  continue,  except  during 
any  such  time  as  its  Letter  of  Registration  may  be  sus¬ 
pended,  to  exercise  such  privilege  until,  but  only  until,  the 
date  specified  in  the  Board's  order  finally  disposing  of  its 
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application  for  individual  exemption,  or  until  its  Letter 
of  Registration  is  revoked  or  cancelled,  whichever  shall  he 
earlier.  Suspension  of  the  Letter  of  Registration  of  a  Large 
Irregular  Carrier  shall  not  render  such  carrier  ineligible 
to  file  an  application  for  individual  exemption  hereunder. 

(3)  Condition  to  exercise  of  temporary  exemption  privi¬ 
lege.  Xo  person  shall  exercise  the  temporary  exemption 
privilege  conferred  by  this  paragraph  (d)  unless  there  is  in 
effect  with  respect  to  such  person  a  Letter  of  Registration 
issued  by  the  Board,  acknowledging  that  such  person  has 
been  duly  registered  with  the  Board  as  a  Large  Irregular 
Carrier  under  the  provisions  of  §292.1  of  the  Economic 
Regulations,  as  amended,  relating  to  irregular  transporta¬ 
tion. 

(4)  Nontransferability  of  Letter  of  Registration.  A  Let¬ 
ter  of  Registration  shall  be  nontransferable  and  shall  be 
effective  only  with  respect  to  the  person  or  persons  named 
therein. 

(5)  Suspension  of  Letter  of  Registration.  Letters  of 
Registration  shall  be  subject  to  immediate  suspension  when, 
in  the  opinion  of  the  Board,  such  action  is  required  in  the 
public  interest. 

(6)  Revocation  of  Letter  of  Registration.  Letters  of 
Registration  shall  be  subject  to  revocation,  after  notice  and 
hearing,  for  knowing  and  willful  violation  of  any  provisions 
of  the  Act  or  of  any  order,  rule,  or  regulation  issued  under 
any  such  provisions  or  of  any  term,  condition  or  limitation 
of  any  authority  issued  under  said  Act  or  regulations. 

(7)  Cancellation  of  Letter  of  Registration. 

(i)  The  Letter  of  Registration  of  any  Large  Irregular 
Carrier  shall  be  cancelled  without  prejudice  upon  the  filing 
by  such  carrier  of  a  written  request  for  cancellation;  pro¬ 
vided  y  that  the  Board  may  refuse  to  grant  such  request  if 
any  proceeding  or  action  is  pending  in  which  the  carrier’s 
Letter  may  be  subject  to  suspension  or  revocation. 

(ii)  In  any  case  in  which  the  Board  has  reason  to  be¬ 
lieve  that  a  Large  Irregular  Carrier  has  ceased  to  operate 
pursuant  to  the  temporary  exemption  conferred  by  this 
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paragraph  (d),  the  Board  may,  by  registered  letters  mailed 
to  the  carrier  at  its  last  known  address  and  to  the  designated 
agent  of  such  carrier,  if  any,  request  such  carrier  to  advise 
the  Board,  within  60  days  after  receipt  thereof,  whether 
such  carrier  wishes  to  continue  such  operations  or  to  have 
its  Letter  of  Registration  cancelled.  Failure  to  reply 
within  a  period  of  60  days  after  receipt  thereof,  or  return 
of  such  letters  unclaimed,  shall  automatically  terminate  all 
rights  under  such  Letter  of  Registration. 

(8)  Interlocking  Relationships .  If  an  application  by  any 
Large  Irregular  Carrier  for  approval  of  an  interlocking 
relationship  in  existence  on  May  20,  1949,  and  heretofore 
exempt  from  the  provisions  of  section  409(a)  is  filed  with 
the  Board  on  or  before  June  20,  1949,  such  carrier  may  re¬ 
tain  the  officer,  director,  member  or  stockholder  involved 
in  such  relationship  pending  final  disposition  by  the  Board 
of  said  application,  and  such  relationship  is  hereby  ap¬ 
proved  pending  such  final  disposition. 

(9)  Operational  limitations  for  Large  Irregular  Carriers . 
Large  Irregular  Carriers  shall  not  engage  in  the  foreign 
air  transportation  of  persons,  and  are  not  granted  any  ex¬ 
emption  by  this  regulation  from  the  provisions  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  with  respect  to  such 
foreign  air  transportation  of  persons. 

(e)  Non -Applicability.  This  section  shall  not  apply  to 
any  air  carrier  authorized  by  a  certificate  of  public  con¬ 
venience  and  necessity  to  engage  in  air  transportation,  to 
Alaskan  Air  Carriers,  to  operations  within  Alaska,  or  to  any 
noncertificated  air  carrier  engaged  in  air  transportation 
pursuant  to  special  or  individual  exemption  by  the  Board 
or  pursuant  to  exemption  created  by  any  other  section  of 
the  Economic  Regulations. 

(f)  Separability.  If  any  provisions  of  this  section  or  the 
application  thereof  to  any  air  transportation,  person,  class 
of  persons,  or  circumstances  is  held  invalid,  the  remainder 
of  the  section  and  the  application  of  such  provisions  to  other 
air  transportation,  persons,  classes  of  persons,  or  circum¬ 
stance  shall  not  be  affected  thereby. 
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(g)  Past  Violations.  All  those  provisions  of  this  section 
in  effect  prior  to  this  amendment  which  are  included  in  the 
amendment  without  substantial  change  are  hereby  affirmed 
and  continued  in  effect  and  all  such  provisions  are  intended 
to  speak  from  the  time  of  their  first  enactment.  All  refer¬ 
ences  to  violations  of  the  Board's  Regulations  include  any 
violations  at  any  time  of  the  provisions  of  this  section  as 
then  in  effect,  and  this  amendment  shall  in  no  way  affect  any 
pending  enforcement  proceeding  or  action,  or  any  enforce¬ 
ment  action  taken  subsequent  to  the  effective  date  of  this 
amendment  with  respect  to  violations  which  occurred  prior 
to  such  effective  date. 

(205,  409,  41G;  52  Stat.  984,  1002,  1004;  49  U.S.C.  425,  489, 
496) 

Bv  the  Civil  Aeronautics  Board: 

(S.)  M.  C.  Mulligan, 

Secretary. 

(Seal.) 


Regulations 
Serial  Number  ER-153 
(14  Fed.  Reg.  6806) 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Economic  Regulations 
Amendment  No.  1  to  Part  242 
Adopted:  November  4,  1949 
Effective:  December  10,  1949 

Forms  of  Reports  of  Financial  and  Operating  Statistics 
Reporting  Requirements  for  Irregular  Air  Carriers 

The  existing  requirements  of  Part  242  of  the  Economic 
Regulations  furnish  the  Board  with  data  concerning  finances 
and  flight  operations  by  individual  irregular  air  carriers, 
but  do  not  provide  the  Board  with  sufficient  data  concerning 
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the  operations  of  large  irregular  carriers  ia  their  relations 
with  ticket  agencies,  brokers  or  other  traffic  soliciting  or 
traffic  generating  instrumentalities. 

The  purpose  of  the  present  action  amending  Part  242  is 
to  require  filing  with  the  Board  of  specified  information 
pertaining  to  the  air  transportation  services  conducted  by 
large  irregular  carriers  in  cooperation  with  other  large  ir¬ 
regular  carriers  or  with  agencies  which  handle  arrange¬ 
ments  for  furnishing  transportation  by  large  irregular 
carriers.  This  information  is  required  in  order  to  provide 
the  Board  with  more  adequate  means  of  enforcing  the  Act 
and  existing  regulations  governing  irregular  operations 
under  Part  291. 

Interested  persons  have  been  afforded  an  opportunity  to 
participate  in  the  making  of  this  amendment  in  connection 
with  the  Board’s  Draft  Release  Xo.  38  dated  April  13, 1949, 
(14  FR  1895)  and  full  consideration  has  been  given  to  all 
relevant  matter  presented. 

In  consideration  of  the  foregoing  the  Civil  Aeronautics 
Board  hereby  amends  Part  242  of  the  Economic  Regula¬ 
tions  (14  CFR  242)  effective  December  10, 1949,  as  follows: 

1.  By  recodifying  <§§242.1,  242.2,  242.3,  242.4  and  242.5  as 
<v§224.2,  242.3,  242.4,  242.5  and  242.6,  respectively. 

2.  By  adding  a  new  <§242.1  Definitions  to  read  as  follows : 

4  4  <§242.1.  Definitions . 

44  (a)  Agreement .  The  term  ‘agreement,’  as  used  in  this 
Part,  shall  mean  any  oral  or  written  agreement,  contract, 
understanding,  or  arrangement,  and  any  amendment,  re¬ 
vision,  modification,  renewal,  extension,  cancellation  or  ter¬ 
mination  thereof. 

44  (b)  Ticket  Agent.  The  term  ‘ticket  agent’  as  used  in 
this  Part,  shall  mean  any  person,  whether  such  person  is 
another  air  carrier  or  is  acting  as  a  ticket  agent,  travel 
agent,  travel  bureau,  broker,  forwarder,  or  otherwise  (other 
than  a  bona  fide  regular  employee  of  the  direct  air  carrier 
concerned),  who  for  compensation  or  profit: 

“(1)  solicits,  obtains,  receives,  or  furnishes  directly 
or  indirectly  passengers  or  groups  of  passengers  for 
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transportation  upon  aircraft  of  an  irregular  air  car¬ 
rier,  or 

“(2)  procures  or  arranges  for  air  transportation  of 
passengers  or  groups  of  passengers  upon  aircraft  of 
such  an  air  carrier  by  charter,  lease,  or  any  other  ar¬ 
rangement.” 

3.  By  revising  subparagraph  (4)  of  §242.5 (b)  to  read  as 
follows: 

“(4)  Agreements  with  ticket  agencies.  True  and  com¬ 
plete  copies  of  every  agreement  between  a  large  irregular 
carrier  and  any  ticket  agent  shall  be  submitted  with  the 
flight  report  if  it  pertains  to  any  of  the  following  subjects : 

“(a)  The  furnishing  of  passengers  or  groups  of  pas¬ 
sengers  for  transportation  by  air. 

“(b)  The  making  of  arrangements  for  flights  for  the 
accommodation  of  passengers  or  groups  of  passengers. 

“(c)  The  solicitation  or  generation  of  passenger  traffic  to 
be  transported  by  the  large  irregular  carrier;  or 

“(d)  The  charter  or  lease  of  aircraft.” 

4.  By  adding  a  new  subparagraph  (5)  to  §242.5 (b)  to 
read  as  follows: 

“  (5)  Publicity  material  on  large  irregular  carrier  opera¬ 
tions.  A  copy  of  each  advertisement,  circular,  pamphlet, 
brochure  or  other  publicity  material  and  a  copy  of  each  an¬ 
nouncement  or  notice  issued  by  a  large  irregular  carrier 
during  the  preceding  3-month  period  and  pertaining  to  any 
of  its  air  transportation  services  for  passengers  shall  be 
submitted  with  each  flight  report.  Information  shall  be 
furnished  with  respect  to  each  item  required  to  be  sub¬ 
mitted  by  this  section  showing,  if  published  in  a  newspaper, 
magazine  or  other  advertising  medium,  the  place  and  date 
or  dates  of  issue,  and  the  name  of  the  publication,  or,  if 
distributed  otherwise,  (such  as  circulars,  bulletins,  pam¬ 
phlets  or  brochures)  the  dates,  manner  and  extent  of  dis¬ 
tribution.”  (Secs.  205(a),  407 ;  52  Stat.  984, 1000,  49  U.S.C. 
425,  487) 
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Note:  The  reporting  requirements  of  this  Regulation 
have  been  approved  by  the  Bureau  of  the  Budget  in  ac¬ 
cordance  with  the  Federal  Reports  Act  of  1942. 

By  the  Civil  Aeronautics  Board: 

(S.)  M.  C.  Mulligan, 
Secretary 

(Seal.) 

Regulations  Serial  Number  ER-154 
(14  Fed.  Reg.  6807) 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Economic  Regulations 
Amendment  No.  2  to  Part  291 
Adopted:  November  4,  1949 
Effective :  December  10, 1949 

Irregular  Air  Carriers 

Part  291  as  interpreted  by  the  Board  attempts  to  regu¬ 
late  the  activities  of  large  irregular  carriers  in  such  a  way 
as  to  authorize  only  a  rendition  of  irregular,  limited  and 
sporadic  operations.  Notwithstanding  this  limited  author¬ 
ization  t he  Board  has  found  that  many  of  the  large  irregular 
carriers  have  engaged  in  a  substantial  amount  of  regular 
operations  and  other  types  of  unauthorized  activities.  One 
of  the  means  of  conducting  such  operations  has  been  through 
the  use  of  a  so-called  ticket  or  travel  agent  which  solicits 
business  by  representing  that  it  sells  tickets  for  travel  by 
air  between  designated  points  on  a  regular  or  frequent 
basis. 

The  agent  assembles  groups  of  passengers  who  are  fur¬ 
nished  air  transportation  on  a  frequent  and  regular  basis 
by  several  large  irregular  carriers  acting  under  common 
arrangements  with  the  ticket  agencies.  The  service  con¬ 
ducted  by  such  large  irregular  carriers  individually  may 
meet  the  test  of  irregularity,  but  collectively  their  opera- 
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tions  have  in  many  instances  been  both  frequent  and  regu¬ 
lar.  While  the  Board  has  always  considered  such  com¬ 
bined  arrangements  and  operation  thereunder  a  violation 
of  the  purpose  and  intent  of  Part  291,  the  specific  prohibi¬ 
tion  against  such  operations  is  now  being  made  for  the 
purpose  of  clarification. 

The  Board  has  also  found  that  widespread  violations  of 
tariff  and  reporting  requirements  make  necessary  more 
stringent  regulation  of  the  relationship  between  ticket 
agents  and  large  irregular  carriers. 

The  purpose  of  the  proposed  regulation  is  to  facilitate 
bringing  these  arrangements  under  Board  scrutiny  and 
control  by  the  following  actions : 

1.  Limiting  the  scope  of  the  exemption  authority  granted 
so  as  to  exclude  from  such  authority  the  transportation  of 
passengers  by  large  irregular  carriers  to  whom  tickets,  or 
passes  in  appropriate  cases,  have  not  been  issued.  Air 
transportation  of  unticketed  passengers  will  henceforth  not 
be  exempt  from,  and  will  constitute  a  violation  of,  section 
401(a)  of  the  Act. 

2.  Imposing  as  conditions  to  the  continued  holding  of  a 
letter  of  registration  (a)  a  requirement  that  all  agreements 
pertaining  to  the  solicitation  and  generation  of  passenger 
traffic  and  the  transportation  of  such  passengers  be  re¬ 
duced  to  writing;  (b)  a  requirement  that  payments  to  or 
from  persons  furnishing  passengers  be  made  only  on  the 
basis  of  written  bills  or  invoices  containing  specified  in¬ 
formation;  and  (c)  a  prohibition  against  entering  into  any 
agreement,  arrangement,  or  understanding  with  or  involv¬ 
ing  other  air  carriers  if  such  arrangement  would  result  in 
the  holding  out  of  air  transportation  services  which,  if  con¬ 
ducted  by  a  single  carrier,  would  take  it  out  of  the  classifica¬ 
tion  of  an  irregular  air  carrier.  Breach  of  any  of  the  fore¬ 
going  conditions  will  hereafter  constitute  cause  for  revoca¬ 
tion  of  the  letter  of  registration  of  the  carrier  concerned 
and  withdrawal  of  its  operating  authority. 

Interested  persons  have  been  afforded  an  opportunity  to 
participate  in  the  making  of  this  amendment  in  connection 
with  the  Board’s  Draft  Release  Xo.  38  dated  April  13,  1949 
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(14  FR  1895)  and  full  consideration  has  been  given  to  all 
relevant  matter  presented. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  amends  Part  291  of  the  Economic  Regula¬ 
tions  (14  CFR  291)  effective  December  10,  1949,  as  follows: 

1.  By  adding  paragraph  (c)  to  §291.1  Definitionsy  to  read 
as  follows: 

“(c)  Agreement.  The  term  ‘agreement,’  as  used 
in  this  Part,  shall  mean  any  oral  or  written  agreement, 
contract,  understanding,  or  arrangement,  and  any 
amendment,  revision,  modification,  renewal,  extension, 
cancellation  or  termination  thereof.” 

2.  By  adding  paragraph  (d)  to  §291.1  Definitions ,  to  read 
as  follows: 

“(d)  Ticket  agent.  The  term  ‘ticket  agent’  as  used 
in  this  Part,  shall  mean  any  person,  whether  such 
person  is  another  air  carrier  or  is  acting  as  a  ticket 
agent,  travel  agent,  travel  bureau,  broker,  forwarder, 
or  otherwise  (other  than  a  bona  fide  regular  employee 
of  the  direct  air  carrier  concerned),  who  for  compensa¬ 
tion  or  profit ; 

“(1)  solicits,  obtains,  receives,  or  furnishes  directly 
or  indirectly  passengers  or  groups  of  passengers  for 
transportation  upon  aircraft  of  an  irregular  air  car¬ 
rier,  or 

“(2)  procures  or  arranges  for  air  transportation  of 
passengers  or  groups  of  passengers  upon  aircraft  of 
such  an  air  carrier  by  charter,  lease,  or  any  other  ar¬ 
rangement.” 

3.  Bv  amending  ^291.23  to  read  as  follows : 

§291.23.  Large  Irregular  Carriers;  limitations  and  scope 
of  exemption. — The  exemption  accorded  large  irregular 
carriers  by  this  Part  shall  not  extend  to  the  air  transporta¬ 
tion  of  persons  hereinafter  prohibited  in  this  section. 


108 


(a)  Large  irregular  carriers  shall  not  carry  persons  in 
foreign  air  transportation. 

(b)  Large  irregular  carriers  shall  not  carry  in  inter¬ 
state  or  overseas  air  transportation  persons  who  do  not 
fall  into  one  of  the  following  categories: 

(1)  Persons  to  whom  tickets  of  the  carrier  in  the  form 
prescribed  by  §291.24  have  been  sold  and  issued  at  the 
time  of  sale  by  the  carrier  or  one  of  its  regular  employees; 
or, 

(2)  Persons  who  have  been  furnished  by  a  ticket  agent 
with  whom  the  carrier  has  entered  into  a  written  agree¬ 
ment  for  the  furnishing  of  passengers,  and  to  whom  tickets 
of  the  carrier  in  the'form  prescribed  by  §291.24  have  been 
sold  and  issued  by  such  ticket  agent  at  the  time  of  sale;  or, 

(3)  Persons  obtained  from  another  air  carrier  pursuant 
to  written  agreement;  or, 

(4)  Persons  to  whom  the  carrier  is  authorized  to  grant 
free  or  reduced  rate  transportation  pursuant  to  the  provi¬ 
sions  of  section  403  of  the  Act  and  Part  223  of  this  chapter, 
and  to  whom  passes  in  the  form  prescribed  by  §291.24  have 
been  issued;  Provided ,  that  no  pass  need  be  issued  for  free 
or  reduced  rate  transportation  of  persons  pursuant  to 
§223.2  of  this  chapter. 1 

4.  By  renumbering  §291.24  as  §291.31,  §291.25  as  §291.32, 
and  §291.26  as  §291.33. 

5.  By  adding  a  new  §291.24  to  read  as  follows: 

“§291.24  Form  of  tickets  to  be  used. — Each  ticket  issued 
by  the  carrier,  or  by  its  authorized  ticket  agent,  shall  have 
printed  thereon  the  name  and  address  of  the  carrier,  and 
shall  provide  appropriate  spaces  for,  and  shall  have  entered 
thereon,  at  the  time  of  sale,  the  name  and  permanent 
address  of  the  passenger,  the  date  of  sale,  the  date  of 
flight,  origin  and  destination  points,  and  the  fare  actually 
paid  by  the  passenger.  Such  tickets  shall  also  be  signed 
at  the  time  of  sale  by  a  duly  authorized  officer  or  employee 


1  Tickets  and  passes  issued  hereunder  must  be  preserved  in  ac¬ 
cordance  with  Part  249  of  the  Economic  Regulations. 
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of  the  carrier  or  agent.  On  or  after  the  date  of  flight, 
tickets  shall  be  validated  by  the  carrier  in  some  appropriate 
manner  on  the  face  thereof  to  indicate  that  either  the  trans¬ 
portation  service  covered  thereby  has  been  rendered  or  ap¬ 
propriate  refund  has  been  made  where  no  service  or  only 
a  part  of  the  air  transportation  service  has  been  rendered. 
In  those  cases  where  the  carrier  is  by  law  entitled  to  trans¬ 
port  any  person  at  a  free  or  reduced  rate  a  pass  shall  be 
issued  to  such  person,  with  the  exception  of  those  persons 
described  in  §223.3  of  this  chapter,  prior  to  departure  of 
flight  and  taken  up  by  the  carrier  at  the  destination  point. 
Each  such  pass  shall  have  printed  thereon  the  name  and 
address  of  the  carrier,  and  shall  contain  on  its  face  the 
name  and  address  of  the  passenger,  the  date  of  the  flight, 
origin  and  destination  points,  and  shall  indicate  the  status 
of  the  passenger  entitling  him  to  free  or  reduced  rate 
transportation.” 

6.  By  adding  a  new  §291.25  to  read  as  follows: 

‘‘§291.25.  Large  Irregular  Carriers;  conditions  on  operat¬ 
ing  authority;  payments  to  or  from  ticket  age7its. — As  an 
express  condition  on  the  operating  authority  granted  by 
this  Part  and  the  letters  of  registration  issued  hereunder, 
no  large  irregular  air  carrier  shall  accept  payment  from  or 
make  payment  to  any  ticket  agent  furnishing  passengers 
or  groups  of  passengers  for  transportation  by  air  except 
on  the  basis  of  a  written  bill,  invoice,  or  other  written  state¬ 
ment  showing: 

(a)  The  information  specified  in  §291.24  contained  in 
tickets  sold  to  passengers  furnished  by  such  ticket  agent; 

(b)  The  amount  of  commission  or  other  consideration 
paid  to,  or  retained  by,  such  ticket  agent  in  return  for  serv¬ 
ices  rendered  in  connection  with  the  furnishing  of  trans¬ 
portation,  including  payment,  allowance,  or  reimbursement 
for  cash  advances  for  crew  expenses,  flight  expenses,  com¬ 
munication  services,  advertising  or  any  other  service. 

7.  By  adding  a  new  section,  §291.26  to  read  as  follows: 

§291.26.  Large  Irregular  Air  Carriers;  conditions  on 
operating  authority — agreements  ivith  ticket  agents. — As 


110 


express  conditions  on  the  operating  authority  granted  by 
this  Part  and  the  letters  of  registration  issued  hereunder. 

(a)  Kach  agreement  between  a  large  irregular  carrier 
and  any  ticket  agent  shall  be  reduced  to  writing  and  signed 
by  all  the  parties  thereto,  if  it  relates  to  any  of  the  follow¬ 
ing  subjects: 

(1)  The  furnishing  of  persons  or  groups  of  persons  for 
transportation, 

(2)  The  arranging  for  flights  for  the  accommodation  of 
passengers  or  groups  of  passengers, 

(3)  The  solicitation  or  generation  of  passenger  traffic 
to  be  transported  by  a  large  irregular  carrier,  or 

(4)  The  charter  or  lease  of  aircraft. 

(b)  No  large  irregular  carrier  shall  make  or  maintain 
any  agreement,  or  participate  in  any  arrangement,  with  or 
involving  any  ticket  agent  or  air  carrier  with  respect  to  the 
conduct  or  holding  out  of  air  transportation  services  by 
such  carrier  individually  or  by  such  carrier  in  combina¬ 
tion,  conjunction,  or  collaboration  with  another  air  carrier 
or  carriers,  where  the  collective  air  transportation  service 
so  agreed  upon  or  arranged  would,  if  conducted  by  a  single 
carrier,  take  it  out  of  the  classification  of  an  irregular  air 
carrier  as  set  forth  in  this  part. 

(Secs.  205(a),  416;  52  Stat.  984,  1004;  49  U.S.C.  425,  496) 

By  the  Civil  Aeronautics  Board: 

(S.)  M.  C.  Mulligan, 

Secretary. 

(Seal.) 

CAB  Rules  of  Practice,  Rule  11(b)(2)  (14  CFR  302.11 

(b)(2)) 

(2)  Use  of  confidential  information.  No  person  who 
has  been  associated  with  the  Board  as  a  member,  of¬ 
ficer  or  employee,  or  any  person  associated  with  him, 
shall  ever  use  or  undertake  to  use  in  any  proceeding  or 
manner  before  the  Board  anv  confidential  facts  or  in- 
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formation  which  came  into  the  possession  or  to  the  at¬ 
tention  of  any  former  member,  officer,  or  employee 
during  his  official  association  with  the  Board  without 
first  applying  for  and  obtaining  the  consent  of  the 
Board  for  the  use  of  such  facts  or  information. 

Regulation  No.  PR-22 
(18  Fed.  Reg.  7625) 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Procedural  Regulations 
Amendment  No.  8  to  Part  302 
Adopted:  November  25,  1953 
Effective:  November  25,  1953 

Rules  of  Practice  in  Economic  Proceedings  Testimony  by 
Board  Personnel  and  Production  of  Board  Records 

The  present  section  302.19  of  the  Procedural  Regulations, 
relating  to  subpoenas,  does  not  now  contain  any  specific 
provision  restricting  the  issuance  of  subpoenas  for  testi¬ 
mony  by  Board  personnel  or  the  production  of  Board  docu¬ 
ments  in  economic  proceedings.  However,  when  the  section 
is  considered  in  the  light  of  the  grant  of  the  subpoena 
power  in  section  1004  of  the  Civil  Aeronautics  Act  and  the 
restriction  contained  in  Board  Administrative  Regulations, 
it  is  clear  that  it  was  not  the  purpose  or  intention  of  the 
Board  that  subpoenas  should  be  issued  under  the  section  to 
obtain  testimony  of  Board  personnel  or  the  production  of 
Board  records.  Under  existing  Administrative  Regula¬ 
tions,  Board  officers  or  employees  are  forbidden  to  disclose 
official  information,  in  response  to  a  subpoena  from  any 
source,  unless  specifically  authorized  to  do  so. 

Although  this  is  the  Board's  interpretation  of  the  exist¬ 
ing  regulations,  it  is  deemed  desirable  as  a  matter  of  notice 
to  issue  a  clarifying  amendment  to  section  302.19  of  the 
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procedural  rules  containing  this  view  of  the  application  of 
the  section. 

By  this  action  the  Board  does  not  intend  to  deprive  par¬ 
ties  of  the  opportunity  to  request,  in  appropriate  situations, 
the  testimony  of  Board  personnel  or  the  production  of 
Board  documents.  The  attached  rule  provides  a  procedure 
for  such  purpose  by  way  of  motion  under  Rule  18.  A  denial 
of  such  a  motion  will  not  be  reviewed  by  t lie  Board  unless 
the  Examiner  grants  an  appeal  from  his  ruling  under 
Rule  18  (f).  Since  Board  regulations  prohibit  officers  and 
employees  from  disclosing  official  information  without 
Board  authorization,  an  Examiner’s  ruling  granting  a  mo¬ 
tion  for  testimony  by  Board  members,  officers,  or  employees 
or  the  production  of  documents  in  their  custody  will  be  re¬ 
viewed  by  the  Board  on  its  own  motion.  In  making  such  a 
review  the  Board  will  follow  the  general  policy  of  making 
such  evidence  available  (a)  if  found  relevant  and  of  rea¬ 
sonable  scope,  (b)  if  there  is  an  adequate  showing  by  the 
moving  party  of  a  need  for  the  evidence  requested,  and  (c) 

if  no  other  substantial  considerations,  such  as  securitv  or 

'  * 

the  Board’s  investigative  or  decisional  processes  are  in¬ 
volved. 

Since  this  amendment  is  not  a  substantive  rule  but  one  of 
agency  procedure,  notice  and  public  procedure  hereon  are 
unnecessary,  and  the  amendment  may  be  made  effective 
upon  less  than  30  days  notice. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  amends  Part  302  of  the  Procedural  Regula¬ 
tions  (14  OFR  302)  as  follows,  effective  November  25,  1953: 

1.  By  adding  to  section  302.19  a  new  paragraph  (g)  to 
read  as  follows: 

(g)  The  provisions  of  this  section  are  not  applicable 
to  the  attendance  of  Board  members,  officers  or  em¬ 
ployees  or  the  production  of  documentary  evidence  in 
the  custody  thereof  at  a  hearing.  Applications  there¬ 
for  shall  be  addressed  to  the  Examiner  in  writing  and 
shall  set  forth  the  need  of  the  moving  party  for  such 


113 


evidence  and  its  relevancy  to  the  issues  of  the  proceed¬ 
ing.  Such  applications  shall  be  processed  as  motions 
in  accordance  with  Rule  18,  except  that  the  grant  thereof 
by  an  Examiner,  in  whole  or  in  part,  shall  be  immedi¬ 
ately  reviewed  by  the  Board  upon  its  own  initiative 
and  shall  be  subject  to  final  Board  action. 

Sections  205  (a),  52  Stat.  984,  49  U.S.C.  425;  interpret 
or  apply  section  1001,  52  Stat.  1017,  49  U.S.C.  641. 

By  the  Civil  Aeronautics  Board: 

(S.)  M.  C.  Mulligan, 

Secretary . 

(Seal.) 
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an  order  of  respondent,  the  Civil  Aeronautics  Board. 
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The  respondent,  the  Civil  Aeronautics  Board  entered 
an  order  revoking  the  operating  authority  of  petitioner 
irregular  air  carriers  and  directing  all  petitioners  to  cease 
and  desist  from  engaging  in  air  transportation  and  from 
violating  certain  provisions  of  the  Civil  Aeronautics  Act 
and  certain  of  the  respondent’s  economic  regulations. 
This  Court  affirmed  this  order,  and  petitioners  here  seek 
to  have  the  order  of  this  Court  vacated. 
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I 

PETITIONERS'  MOTION  TO  DISQUALIFY  MEMBER 

HARMAR  DENNY  WAS  TIMELY  FILED 

Respondent  held  that  petitioners’  challenge  of  Member 
Denny’s  qualifications  was  insufficient  on  the  merits  and 
that  it  was  untimely.  This  Court  agreed  that  the  chal¬ 
lenge  was  untimely  but  did  not  affirm  respondent’s  ruling 
on  the  merits.  Neither  this  Court  nor  respondent  (Order 
No.  E-9361,  R.  1504-1505)  cited  any  authority  in  support 
of  this  ruling.  Authorities  cited  in  respondent’s  brief 
are  not  in  point.  See  Pet.  Br.,  p.  2,  m.  3. 

By  motion  and  affidavit,  filed  prior  to  issuance  of  re¬ 
spondent’s  opinion,  petitioner’s  asked  that  Member  Denny 
not  participate  in  respondent’s  decision.  Later,  on  the 
same  day,  respondent  issued  its  opinion  and  decision  in 
which  Member  Denny  participated  and  issued,  at  the  same 
time,  its  separate  order  refusing  to  disqualify  Member 
Denny.  There  is  no  precedent  for  this  Court’s  ruling 
which  is  clearly  erroneous. 

The  purpose  of  requiring  timely  filing  of  motions  is  to 
prevent  delay  and  other  abuses  or  difficulties  which  may 
result  from  late  filing.1  This  is  the  construction  which 
has  been  placed  on  Section  21  of  the  Judicial  Code,  62 
Stat.  898,  as  amended,  28  U.S.C.  $  144, 

“  .  .  .  The  obvious  reason  for  requiring  a  party  to 
file  the  affidavit  ten  days  before  the  beginning  of  the 
term  was  to  protect  the  other  party  from  useless 
labor  and  expense  of  preparation  for  trial,  to  protect 
the  public  from  sudden  disarrangement  of  the  court’s 
business,  and  to  prevent  delay  in  the  trial  of  causes.” 

•  •  •  • 

“  .  .  .  This  case  itself  illustrates  the  absurd  results 
of  a  different  construction.  The  case  was  important,  re¬ 
quiring  the  presence  of  a  number  of  witnesses  and 
laborious  preparation.  The  defendant,  though  in  pos- 
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session  of  all  the  facts  relating  to  the  alleged  disquali¬ 
fying  language  of  Judge  McClintic,  allowed  the  gov¬ 
ernment  to  go  on  with  its  preparations  and  the  court 
to  proceed  for  two  weeks,  giving  no  notice  until  the 
day  of  trial  that  any  objection  would  be  made.  Thus 
he  prevented  the  presence  of  another  judge  to  preside 
at  the  trial.” 


*  «  *  • 


“Thus  construed,  the  statute  affords  a  party  full 
opportunity  to  prevent  the  trial  of  his  case  by  a 
judge  against  whom  he  can  state  under  oath  facts 
showing  bias  or  prejudice.  At  the  same  time  it  af¬ 
fords  to  the  other  party  and  to  the  public  protection 
against  unnecessary  surprise,  delay,  and  expense  by 
requiring  the  objection  to  the  regular  judge  to  be 
made  in  time  for  another  judge  to  be  designated  to 
try  the  cause.”  Cliafin  v.  U.S.  5  F.  2d  592,  593-595 
(4th  Cir.  1925).” 

In  Nations  v.  U.S.,  14  F.  2d  507  (8th  Cir.  1926)  the 
motion  and  affidavit,  filed  too  late  under  the  rule,  were 
held  to  be  timely,  the  court  stating  at  509: 

“  ...  It  was  not  made  and  filed  ten  days  before  the 
beginning  of  the  term  of  court,  but  good  cause  was 
shown  for  such  failure.  The  trial  had  not  commenced. 
Delay  of  the  trial  was  not  involved,  for  the  trial  was 
postponed  by  the  court  of  its  own  motion  for  more 
than  30  davs  after  the  filing  of  the  affidavit.” 

In  the  instant  case,  no  reasons  for  late  filing  were  given 
by  petitioners  because  there  was  no  rule  or  other  require¬ 
ment  requiring  earlier  filing;  and  based  on  Board  prece¬ 
dent,  petitioners  had  every  reason  the  believe  that  issuance 
of  respondent’s  opinion  and  decision  was,  in  fact,  not  im¬ 
minent  when  petitioner’s  motion  and  affidavit  were  filed. 


1  See  also  Lipscomb  v.  U.S.  33  F.  2d,  33-34  (8th  Cir.  1929). 
This  is  obviously  the  purpose  of  Respondent’s  rule:  “  .  .  .  all 
motions  shall  be  made  at  an  appropriate  time  depending  upon  the 
nature  thereof  and  the  relief  requested  therein.”  (14  C.F.R. 
§  302.18). 
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Oral  argument  was  held  before  respondent  on  May  11, 
1955.  Its  final  decision  was  issued  seven  weeks  later  on 
July  1, 1955.  With  the  exception  of  one  case,  C.A.B.  Docket 
No.  1967,  n.  2  below),  this  is  the  shortest  period  of  time 
between  oral  argument  and  final  decision  of  any  compli¬ 
ance  case  involving  alleged  violations  of  economic  regu¬ 
lations  by  irregular  carriers,  ever  heard  and  decided  by 
respondent  and  not  settled  by  stipulation  and  consent.2 

This  Court  has  created  an  impossible  rule  based  on  no 
precedent,  which  would  enable  an  administrative  agency, 
and  indeed  may  have  done  so  in  this  case,  to  render  un¬ 
timely  any  motion  to  disqualify,  merely  by  expediting  is¬ 
suance  of  its  opinion  after  such  motion  has  been  filed. 


2  Such  cases  heard  and  decided  by  Respondent  and  the  times 
between  argument  and  decision  in  each,  are  as  follows: 


Time 

lapse 

Docket 

No. 

Name  of  Oral 

carrier  Argument 

Opinion 

Decision 

51  days 

6000 

Trans  American,  et  al. 

5/11/55 

7/  1/55 

C  &  D  &  R 

30  days 

1967 

Trans-Marine  Airlines 

4/17/46 

5/17/46 

C  &  D 

74  days 

1896 

Page  Airways 

3/  4/46 

5/17/46 

C  &  D 

182  days 

3244 

Transocean  Air  Lines 

12/  5/49 

6/  5/50 

C  &  D 

63  days 

3357 

Standard  Airlines 

4/18/49 

6/20/49 

R 

116  days 

3415 

Mt.  McKinley  Airways 

12/10/48 

4/  5/49 

C  &  D 

116  days 

3416 

Golden  North  Airways 

12/10/48 

4/  5/49 

C  &  D 

165  days 

3447 

Aero-Van  Express  Corp 

1/23/50 

6/  5/50 

D  &  D  &  R 

165  days 

3447 

Viking  Airlines 

1/23/50 

6/  5/50 

C  &  D  &  R' 

165  days 

3447 

Viking  Air  Transport 

1/23/50 

6/  5/50 

C  &  D  &  R 

81  days 

4100 

Co.,  Inc. 

Meteor  Air  Transport 

9/14/50 

1/  4/51 

C  &  D 

70  days 

4150 

Golden  North  Airways 

6/22/50 

8/31/50 

R 

349  days 

4161 

Trans  American 

9/13/51 

8/2S/52 

C  &  D 

349  days 

4161 

Great  Lakes 

9/13/51 

8/28/52 

C  &  D 

349  days 

4161 

Golden  Airways, 

9/13/51 

8/28/52 

C  &  D 

349  days 

4161 

Edward  Ware  Tabor 

9/13/51 

8/28/52 

C  &  D 

349  days 

4161 

Skycoach  Airtravel,  Inc. 

9/13/51 

8/28/52 

C  &  D 

30  days 

4199 

Arrow  Airways 

11/16/50 

1/16/51 

R 

185  days 

4265 

Air  Transport 

3/20/51 

9/21/51 

R 

64  days 

5766 

Associates 

Air  America 

10/  6/53 

12/  9/53 

R 

See  copy  of  supporting  affidavit  filed  herewith  in  the  Supplement  to  this  petition. 
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PERSONS  WHO  (a)  OWN  OR  (b)  LEASE  AIR' 
CRAFT,  OR  WHO  (c)  CONTROL  AN  AIR  CARRIER, 
OR  (d)  A  CORPORATION  WHICH  SELLS  TICKETS 
FOR  AIR  TRANSPORTATION  OR  (e)  WHO  THEM¬ 
SELVES  SELL  SUCH  TICKETS  OR  WHO  (f)  PER¬ 
FORM  ACCOUNTING  AND  FISCAL  SERVICES  FOR 
PERSONS  ENGAGED  IN  AIR  TRANSPORTATION 
ARE  NOT,  WITHIN  THE  MEANING  OF  SECTIONS 
408(a)  (1)  AND  408(a)  (5),  THEREBY  ENGAGED  IN 
A  PHASE  OF  AERONAUTICS  OTHERWISE  THAN 

AS  AN  AIR  CARRIER  1 

The  legislative  history  establishes  clearly  the  meaning 
of  the  phrase  “phase  of  aeronautics'’  as  used  in  Section 
408,  52  Stat.  1001,  as  amended,  49  U.S.C.  §  488.  The  defini¬ 
tion  of  the  phrase  as  being  any  phase  of  the  “science  and 
art  of  flight”  Section  1(1),  52  Stat.  977,  as  amended,  49 
U.S.C.  §  401(1),  supports  and  is  consistent  with  the 
clear  meaning  established  by  the  legislative  history. 
“Phase  of  aeronautics”  includes  air  transportation  and 
the  manufacture  and  sale  of  aircraft  and  airplane  engines 
and  parts  and  accessories  generally  used  in  air  transpor¬ 
tation.  It  does  not  include  every  phase  of  the  air  trans¬ 
portation  industry  such  as  the  ownership  or  leasing  of 
aircraft,  fiscal  and  accounting  services  and  the  promotion 
and  sale  of  airline  tickets. 

As  counsel  for  respondent  agrees,  the  phrase  “phase 
of  aeronautics”  seems  to  have  been  derived  from  the 


1  In  Sections  408  (a)  (1),  (2)  and  (5),  the  word  “other”  modi¬ 
fies  the  phrase  “phase  of  aeronautics.”  As  the  Section  discloses, 
the  meaning  in  each  case  is  a  “phase  of  aeronautics”  otherwise 
than  as  an  air  carrier.  See  Sections  408  (a),  (3)  and  (6)  in 
which  the  latter  more  precise  language  is  used.  In  Section  408 
(a)  (4),  the  broader  phrase,  i.e.,  “any  phase  of  aeronautics”  is 
used.  This  would  appear  to  include  operations  of  an  air  carrier 
in  air  transportation. 
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analogous  term  “phase  of  the  aviation  industry”  employed 
in  the  Air  Mail  Act  of  1934.  Res.  Br.,  p.  23  n.  27. 

A  report  of  the  House  Committee  on  the  Post  Office 
and  Post  Roads,2  dated  21  February  1933,  made  extensive 
findings  with  respect  to  the  intercorporate  relationships 
existing  in  the  air  transport  industry.  It  found  common 
control  ramifications  running  throughout  the  two  phases 
of  the  industry;  air  transportation,  and  aircraft  and  re¬ 
lated  product  manufacturing.3  At  page  20  of  the  Report, 
the  Committee  made  its  recommendations.  Under  Inter¬ 
locking  Financial  Interests ,  the  recommendation  reads 
as  follows: 

“Our  Committee  is  of  the  opinion  that  interlocking 
financial  interests  and  directorates  between  airmail 
operating  lines  and  between  such  lines  and  manu¬ 
facturers  of  aircraft,  aircraft  motors  and  accessories 
should  be  prohibited  so  long  as  such  airmail  operat¬ 
ing  lines  are  supported  by  a  Federal  subsidy.” 

In  the  following  year,  on  February  19,  the  airmal  con¬ 
tracts  of  the  airlines  were  cancelled  and  the  President 
sent  a  letter  dated  March  7,  1934, 4  to  the  Honorable  Ken¬ 
neth  McKellar,  Chairman  of  the  Senate  Committee  on 
Post  Offices  and  Post  Roads  in  which  lie  suggested  legis¬ 
lation  to  correct  the  situation.  The  letter  contains  the 
following  pertinent  language: 


2  Investigation  of  the  U.S.  Postal  Airmail  Services.  Report  of 
the  Committee  on  the  Post  Office  and  Post  Roads,  House  of  Rep¬ 
resentatives,  pursuant  to  H.R.  226,  a  Resolution  authorizing  an 
investigation  of  the  expenditures  of  the  Post  Office  Department, 
72nd  Congress,  2nd  Sess.  21  February  1933. 

3  See  pp.  11-14  of  the  Report  cited  in  preceeding  footnote. 

4  Revision  of  Airmail  Laws,  Hearings  before  Senate  Committee 
on  Post  Offices  and  Post  Roads  on  S.  3012,  73rd  Congress  2nd 
Sess.  1934,  p.  1. 
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“My  Dear  Mr.  Chairman: 

Our  domestic  airmail  contracts  have  been  cancelled. 
The  Army  Air  Corps  is  temporarily  carrying  the 
airmail.  I  believe  we  should  make  new  contracts 
with  commercial  carriers  as  soon  as  possible  to  carry 
the  greater  part  of  our  airmail. 

“To  protect  the  public  interest  and  to  provide  for 
new  contracts  on  a  basis  of  honest  payment  for  hon¬ 
est  services,  I  suggest  new  legislation  on  the  subject. 
“We  must  avoid  the  evils  of  the  past,  and  at  the 
same  time  encourage  the  sound  development  of  the 

aviation  industrv. 

* 

#  *  *  * 

“I  suggest  that  the  proposed  law  prohibit  the  award 
of  an  airmail  contract  to  any  company  having  con¬ 
nections  with  subsidiaries,  affiliates,  associates  or 
holding  companies,  directly  or  indirectly,  by  stock 
ownership,  interlocking  directorates,  interlocking  of¬ 
ficers  or  otherwise,  if  said  subsidiaries,  affiliates,  as¬ 
sociates  or  holding  companies  are  engaged  directly  or 
indirectly  in  the  operation  of  competitive  routes  or 
in  the  manufacturing  of  aircraft  or  other  materials 
or  accessories  used  generallv  in  the  aviation  indus¬ 
try. 

#  #  *  * 

“Such  legislation  will  relieve  air  transportation  com¬ 
panies  from  paralyzing  monopolistic  control  which 
heretofore  often  influenced  them  to  buy  planes  and 
other  equipment  from  associates  and  affiliates. 

“Real  competition  between  manufacturing  companies 
will  stimplate  inventive  genius  and  should  give  to 
our  people  safer  and  better  equipment  both  for  com¬ 
mercial  and  military  purposes. 

Very  sincerely  yours, 

Franklin  D.  Roosevelt.” 

Senate  Bill  3012  was  drawn  up  to  comply  with  the 
suggestions  of  the  President,  and  this  bill,  apparently  for 
the  first  time,  used  the  phrase;  “any  phase  of  the  avia¬ 
tion  industry.”  Section  7  of  this  bill  reads  as  follows. 
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“No  person  shall  be  eligible  to  bid  on  or  hold,  any 
airmail  contract,  who  owns  or,  in  turn  is  owned,  in 
whole  or  in  part  by  any  other  company,  engaged 
directly  or  indirectly  in  any  phase  of  the  aviation 
industry,  whether  the  other  company  be  a  holding 
company,  or  a  company  transporting  mail  or  holding 
a  mail  contract,  or  a  company  engaged  in  the  manu¬ 
facture  or  sale  of  airplanes,  airplane  parts,  or  other 
materials  or  accessories  generally  used  in  air  trans¬ 
portation.  .  .  . 

“No  person  shall  be  eligible  to  bid  for  or  hold  an 
airmail  contract,  which  has  any  officer  or  director 
in  any  holding  company,  holding  stock,  directly  or 
indirectly,  in  any  company  engaged  in  any  phase  of 
the  aviation  industry,  or  in  any  other  company  en¬ 
gaged  in  the  manufacture  or  sale  of  airplanes,  parts, 
or  other  materials  or  accessories  generally  used  in 
air  transportation;  .  .  .  ”  Hearings  on  S.  3012  at 
3,  see  note  4  supra  p .  f. 

The  first  paragraph  quoted  above,  by  use  of  the  word 
“whether”  following  the  phrase,  “phase  of  the  aviation  in¬ 
dustry”  clearly  qualifies  the  meaning  of  that  phrase  to 
include  only  a  holding  company,  a  company  transporting 
mail  or  holding  a  mail  contract,  or  a  company  engaged 
in  the  manufacture  or  sale  of  airplanes,  airplane  parts  or 
other  materials  or  accessories  generally  used  in  air  trans¬ 
portation.  The  second  paragraph  might  be  interpreted  as 
giving  the  phrase  a  broader  meaning  because  of  the  use  of 
the  disjunctive  “or”  in  that  paragraph.  Referring  to  this 
provision,  testimony  given  in  Hearings  on  the  bill  by 
Alvin  P.  Adams  on  behalf  of  the  National  Aviation  Com¬ 
pany  on  March  19,  1934,  at  p.  292  of  the  Hearings,  is  as 
follows : 

“Another  unfair  feature  of  the  bill  is  that  portion 
of  section  7  prohibiting  an  air-mail  contractor  to  have 
on  its  directorate  anyone  connected  with  an  aviation 
holding  company,  holding  stock  directly  or  indirectly 
in  any  company  engaged  in  any  phase  of  the  aviation 
industry.  Naturally,  this  greatly  affects  the  position 
of  our  own  comany,  National  Aviation  Corporation. 
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This  provision,  for  instance,  would  prohibit  our  com¬ 
pany,  let  us  say,  having  a  large  interest  in  an  air 
line  between  Los  Angeles  and  Salt  Lake  City,  from 
representing  that  interest  because  of  the  fact  that 
we  own  an  airport  in  Washington,  D.  C.  If  Congress 
feels  that  all  aircraft  manufacturing  concerns  should 
be  completely  segregated  from  the  air  transportation 
companies,  this  provision  could  be  rewritten  to  pro¬ 
hibit  from  an  air-mail  carrier’s  directorate  anyone  con¬ 
nected  with  an  aircraft  manufacturing  company.  To 
include  every  aviation  enterprise  is  unwarranted.” 

Upon  ultimate  passage  of  the  Airmail  Act  of  1934,  of 
which  S.  3012  was  an  earlier  version,  the  language  of 
Section  7 5  was  changed  in  such  a  way  as  to  meet  the 
objection  raised  by  Mr.  Adams  and  to  specifically  limit 
the  meaning  of  the  phrase  ‘any  phase  of  the  aviation 
industry,”  to  include  only  air  transportation,  the  holding 
of  an  airmail  contract  and  the  manufacture  or  sale  of 
airplanes,  airplane  parts  or  other  materials  or  accessories 
generally  used  in  air  transportation.  The  meaning  of  the 
phrase  is  specifically  so  limited  in  Section  7(a).  In  Sec¬ 
tions  7(b)  and  7(c)  in  which  reference  is  made  to  the 
phrase  “any  phase  of  the  aviation  industry”  it  is  specifi- 
callv  qualified  with  the  words  “as  specified  in  Subsection 
7(a).” 

On  April  17,  1934,  another  similar  bill,  S.  3170  to  Revise 
The  Airmail  Laws  was  brought  up  for  consideration  in 
the  Senate.  7Sth  Con.  Rec.  6723. 

Section  7  of  this  bill  used  the  phrase  “any  phase  of  the 
aviation  industry”  without  there  being  any  modifying 
words  or  phrases  limiting  its  meaning.  Pertinent  por¬ 
tions  of  the  bill  are  as  follows : 

“It  shall  be  unlawful  for  any  person,  or  any  officer 
thereof,  holding  an  air-mail  contract,  to  buy,  acquire, 
control,  or  own,  directly  or  indirectly,  any  interest 


5  Section  7  of  the  Airmail  Act  of  1934,  48  Stat.  933-936,  is  set 
forth  in  the  supplement  to  this  petition. 
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evidenced  by  -stock  ownership,  or  otherwise,  in  any 
other  person,  if  such  other  person  is  engaged  di- 
rirectly  or  indirectly,  in  any  phase  of  the  aviation 
industry. 

“It  shall  be  unlawful  for  any  person  or  any  officer 
thereof,  engaged  directly  or  indirectly,  in  any  phase 
of  the  aviation  industry,  to  buy,  acquire,  control,  or 
own,  directly  or  indirectly,  any  interest,  evidenced 
by  stock  ownership  or  otherwise,  in  any  person  hold¬ 
ing  a  mail  contract. 

•  •  #  * 

“The  prohibition  expressed  in  this  section  shall 
apply  to  holding  companies,  air  mail  transportation 
companies,  including  all  such  persons  or  companies 
as  may  be  engaged  in  the  manufacture  or  sale  of 
airplanes,  parts  of  airplanes,  accessories  or  other 
materials,  or  articles  used  in  connection  with  air 
mail  transportation;  and  shall  also  apply  to  subsid¬ 
iaries,  associates,  officials  or  other  persons  controlled 
by  interlocking  stock  ownership  or  otherwise,  Pro¬ 
vided,  that  nothing  in  this  section  contained  shall  be 
construed  to  prohibit  any  person  holding  an  air  mail 
contract,  buying,  leasing,  or  owning  in  whole  or  in 
part  a  landing  held  or  equipment  thereon.”  7S  Con. 
Rec.  6724. 

Senator  McKellar,  referring  to  the  first  paragraph  of 
the  above  quoted  section  explained: 

•  “That  was  for  the  purpose  of  excluding  holding 
companies.  The  situation  heretofore,  at  times,  has 
been  that  a  company  carrying  the  mail  would  belong 
to  another  company  which  manufactured  the  planes, 
the  two  in  turn  belonging  to  some  other  holding 
company  which  was  purely  a  speculative  company. 
The  purpose  of  this  section  is  to  exclude  holding 
companies,  to  separate  the  companies  so  that  the 
company  which  actually  obtains  from  the  Govern¬ 
ment  the  contract  to  carry  the  mail  will  actually  car¬ 
ry  the  mails.” 

In  spite  of  the  possible  broad  meaning  of  the  phrase 
“phase  of  the  aviation  industry,”  used  alone  and  without 
any  limiting  words,  as  used  in  the  paragraph  referred  to, 
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it  is  clear  that  Senator  McKellar  understood  the  meaning 
to  be  limited  to  the  “company  which  manufactured  the 
planes”,  or  to  holding  companies  which  controlled  both 
the  airmail  contractor  and  the  manufacturing  company. 

The  possible  ambiguous  meaning  of  the  phrase  was 
pointed  out.  After  reading  the  second  paragraph  quoted 
above,  the  following  colloquy  ensued: 

“ Senator  Fess:  Would  that  limitation  extend  to  the 
bidding  of  an  aviation  company  which  owns  an  air¬ 
port,  in  an  endeavor  to  obtain  a  contract  for  carrying 
the  mail? 

Senator  McKellar:  An  amendment  has  already  been 
agreed  to  by  the  Committee  excepting  the  ownership 
of  airports  in  this  particular  matter.  The  amend¬ 
ment  was  agreed  to  by  the  Committee,  but  through 
error,  it  was  left  out  of  the  bill  by  the  draftsman 
and  it  will  be  offered  later  as  a  Committee  Amend¬ 
ment. 

Senator  Fess :  I  should  think  such  an  amendment 
would  necessarily  have  to  go  into  the  bill. 

Senator  McKellar ;  Yes;  it  will  have  to  go  in. 
Senator  Fess:  Let  me  ask  as  to  another  point. 
Would  the  section  just  read  forbid  an  air  transporta¬ 
tion  company,  which  has  a  mail  contract  to  establish 
a  school  for  its  own  flyers? 

Mr.  McKellar:  Oh,  no;  I  do  not  think  so.  That  is 
part  of  carrying  out  the  contract,  and  I  do  not  think 
it  woulud  be  prevented  from  conducting  such  a  school 
by  the  language  of  this  section. 

Mr.  Fess:  That  is  a  part  of  aviation. 

Mr.  McKellar:  I  am  just  giving  the  Senator  an  off¬ 
hand  opinion.  The  subject  has  not  heretofore  been 
brought  to  my  attention  but  I  am  sure  this  pro¬ 
vision  would  not  prevent  that.” 

Later  in  the  discussion,  Senator  McKellar  found  that 
the  amendment  he  had  referred  to  in  fact  already  been 
included  in  the  bill.  The  amendment  was  the  proviso  in 
the  third  paragraph  above  quoted.  Referring  to  tins  lat¬ 
ter  section  there  ensued  the  following  discussion: 
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“Mr.  Fess:  What  does  the  Senator  construe  the 
phrase  ‘equipment  thereon’  to  mean  ? 

Mr.  McKellar:  I  think  it  would  include  everything 
that  is  ordinarily  used  in  connection  with  a  landing 
field. 

Mr.  Fess :  Would  it  include  shops  for  repairing  en¬ 
gines? 

Mr.  McKellar:  If  they  are  on  the  airplane  field  I 
should  think  it  would.” 

Although  the  phrase  used  alone  was  ambigious,  as  these 
comments  disclose,  in  summarizing  the  purpose  of  the 
section,  Senator  McKellar  again  made  it  clear  that  the 
actual  intent  was  to  prevent  common  control  of  the  air 
carrier  mail  contractors  and  manufacturing  companies. 
He  stated: 

“However,  Mr.  President,  the  purposes  of  this  sec¬ 
tion  is  to  bring  equal  and  exact  justice  to  all  com¬ 
panies  that  may  have  contracts  with  the  Government 
under  competitive  bidding.  For  instance,  in  the  case 
of  one  of  the  big  companies  which  holds  a  contract 
for  an  airline  from  New  York  to  Los  Angeles  or  San 
Francisco  under  the  bill  such  company  in  order  to 
bid  on  a  contract,  will  have  to  sell  out  its  manufac¬ 
turing  plant;  it  will  have  to  divest  itself  of  all  affil¬ 
iates  and  holding  companies. 

The  ambiguity  was  eliminated  in  the  Act  as  finally 
passed,  by  specifically  limiting  the  meaning  of  the  phrase. 

During  the  period  from  1934,  after  adoption  of  the  Air 
Mail  Act  of  1934,  and  until  the  enactment  of  the 
Civil  Aeronautics  Act  in  1938,  S.  3027  was  one  of  the 
aviation  bills  considered  by  the  Senate  Interstate  and 
Foreign  Commerce  Committee.0  Section  411  (c)  of  thisBill, 
without  using  the  phrase  “phase  of  the  aviation  industry” 
made  it  unlawful  for  any  air  carrier  or  airport  operator 
to  have  any  interest  in  “any  other  person  engaged  directly 
or  indirectly  in  the  manufacturer  or  sale  of  aircraft  or 
engines  or  parts  thereof  or  other  materials  or  accessories 

6  Hearings  before  a  Subcommittee  of  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  U.S.  Senate,  74th  Congress,  1st 
Sess.  on  S.  3027. 
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generally  used  by  air  carriers  or  airport  operators  .  .  . 
Hearings  on  S.3027  at  614,  see  note  6  supra  p.  12. 

A  letter  dated  19  July  1935,  from  Frank  McManamy, 
Chairman  of  the  Legislative  Committee  of  the  Interstate 
Commerce  Commission,  contains  the  following  reference 
to  §  411  (c)  of  the  bill: 

4 4 In  addition  the  prohibitions  of  section  7  of  the 
Air  Mail  Act  of  1934  against  the  interrelation  of  per¬ 
sons  manufacturing  or  selling  aircraft,  engines,  or 
aeronautical  supplies  and  those  engaged  in  transpor¬ 
tation  services  is  preserved.  .  .  Hearings  on  S. 
3027  at  620,  see  note  6  supra  p.  12. 

4 4 Phase  of  the  aviation  industry”  as  used  in  the  Air 
Mail  Act  of  1934  was  clearly  understood  to  include,  in 
addition  to  air  transport  operations,  only  the  manufac¬ 
ture  or  sale  of  aircraft,  engines,  and  aeronautical  supplies, 
or  in  the  specific  wording  of  the  1934  Act,  4  4  airplanes,  air¬ 
plane  parts  or  other  materials  or  accessories  generally 
used  in  air  transportation.”  The  wording  of  the  Act 
clearly  accomplishes  this  purpose.  See  Supp.  for  the  Act. 

Section  7  (a)  of  the  Air  Mail  Act  of  1934  concluded  with 
the  following  proviso  relating  to  ground  facilities,  which 
as  respondent  states,7  is  4  4  somewhat  similar  to  that  con¬ 
tained  in  Section  408(c) :” 

“That  the  prohibition  herein  contained  shall  not 
extend  to  interests  in  landing  fields,  hangars,  or  other 
ground  facilities  necessarily  incident  to  the  perform¬ 
ance  of  the  transportation  service  of  such  air-mail 
contractor.”  8 

This  proviso  cannot  be  considered  as  expanding  the  mean¬ 
ing  of  4 4 phase  of  the  aviation  industry”  as  used  in  this  Act, 
to  include  activities  such  as  the  operation  of  landing 
fields,  hangars  or  other  ground  facilities  and  thus  to  pro¬ 
hibit  such  activities  when  not  4  4  incident  to  the  perform¬ 
ance  of  the  transportation  service  of  such  air  mail  con¬ 
tractor.”  The  proviso  had  an  entirely  different  purpose. 

The  wording  of  the  section  specifically  limits  4 4  phase  of 

7  Res.  Br.,  p.  23  M.  27. 

8  The  complete  text  of  the  section  appears  in  the  Supplement  to 
to  this  petition. 
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the  aviation  industry”  to  air  transportation;  the  holding 
of  an  air  mail  contract,  and  the  manufacture  and  sale  of 
airplanes,  parts  and  accessories.  Operators  of  aircraft, 
including  the  air  mail  contractors  under  the  1934  Act,  did 
substantially  all  of  their  own  repair  work,  maintenance, 
and  undoubtedly  substantial  modification  and  conversion 
work,  including  the  making  of  parts  and  accessories. 
This  work  was  done  in  hangars,  on  landing  fields,  or  in 
other  ground  facilities  such  as  shops.  In  addition,  car¬ 
riers  in  the  words  of  Captain  Eddie  Rickenbacker  (p.  634, 
Hearings  on  S.3027  at  634,  see  note  6  supra  p.  6  had  to 
maintain  a  sort  of  “used  car  department”  for  the  sale  of 
obsolete  equipment  and  had  to  purchase  parts  to  be  used 
in  putting  such  equipment  in  shape  for  sale. 

It  was  the  obvious  purpose  of  the  proviso  to  exempt 
such  limited  “manufacture”  and  “sale”  of  aircraft,  en¬ 
gines,  parts  and  accessories  from  the  prohibition  of  sec¬ 
tion  7. 

This  limited  prohibition  in  section  7  against  common 
control  relationships  between  persons  engaged  in  operat¬ 
ing  aircraft  and  persons  engaged  in  the  manufacturing 
phase  of  the  aviation  industry  was  adopted  to  correct  a 
specific  situation:  the  widespread  common  control  of  air¬ 
craft  manufacturing  and  aircraft  operating  companies, 
which  was  believed  to  be  contrary  to  the  public  interest.9 
Such  control,  whether  direct  or  through  holding  companies, 
was  therefore  prohibited  by  the  1934  Act.  The  legisla¬ 
tion  went  no  further.  There  was  no  other  problem  to 
correct.  Even  the  limited  prohibition  imposed  was  un¬ 
precedented.  It  is  not  believed  that  there  has  been  im¬ 
posed  in  any  other  industry,  a  specific  prohibition  against 
common  control  of  non-competing  companies  engaged  in 
different  fields  of  activity. 

During  the  four  years  of  Congressional  consideration 
of  bills  which  finally  culminated  in  the  Civil  Aeronautics 
Act,  there  appears  to  have  been  given  no  consideration 


9  See  note  2  supra  p.  6. 
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whatsoever  to  extending  the  jurisdiction  of  the  Board  to 
relationships  involving  persons  not  included  within  the 
prohibition  of  section  7  of  the  1934  Act.  Section  408  of 
the  Civil  Aeronautics  Act  was  quite  obviously  intended 
to  remove  the  absolute  prohibition  of  the  earlier  Act  and 
to  vest  in  the  Board  authority  to  approve  or  disapprove 
the  same  interrelationships.  There  had  been  no  develop¬ 
ments  in  the  industry  requiring  additional  unprecedented 
regulation. 

The  use  in  the  Civil  Aeronautics  Act  of  the  phrase 
“phase  of  aeronautics”  rather  than  the  phrase  “phase 
of  the  aviation  industry”  can  afford  no  basis  for  broaden¬ 
ing  the  area  of  relationships  which  are  illegal  without 
specific  Board  approval. 

There  being  nothing  available  by  way  of  legislative 
intent,  respondent  relies  on  dictionary  definitions  (Res. 
Br.  p.  21)  of  “science”  and  “are”  to  expand  the  mean¬ 
ing  of  “phase  of  aeronautics”  to  mean  “any  business 
activity  having  relation  to  flying  or  air  carrier  services,” 
a  definition  which  would  appear  to  include  everyone  who 
does  business  with  an  air  carrier. 

Common  sense  would  appear  to  be  a  better  guide.  In 
common  understanding,  one  who  sells  tickets  to  a  boxing 
match  is  not  engaged  in  an  phase  of  the  “science”  or 
“art”  of  boxing.  Similarly,  one  who  sells  tickets  for  air 
transportation  is  not  engaged  in  an  phase  of  the  “science” 
or  “art”  of  flight. 

The  addition  of  “ticket  offices”  in  section  408(c)  in  the 
nature  of  a  proviso,  cannot  be  relied  on  to  change  this. 

Extension  of  the  area  beyond  the  air  transportation  and 
manufacturing  industries  under  Section  414  of  the  Act,  52 
Stat.  1004,  49  U.S.C.  §  494  would  have  the  clearly  unin¬ 
tended  result  of  greatly  extending  respondent’s  authority 
to  grant  immunization  from  the  anti-trust  laws. 

All  agency  authorities  cited  by  respondent  were  with 
the  consent  of  the  parties  involved.  None  involved  ticket¬ 
ing  or  accounting  services,  and  those  involving  leases  were 
approved  in  pro  forma  hearings.  Res.  Br.,  p.  22,  note  26. 
There  is  no  judicial  precedent  to  support  this  Court’s 
interpretation  of  Section  408. 
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III 

HAVING  BEEN  ENGAGED  IN  NO  “PHASE  OF 
AERONAUTICS  ’  ’  PETITIONERS  HAVE  NOT  VIO¬ 
LATED  EITHER  SECTION  408(a)  OR  SECTION 
408(a)  (5). 

Section  292.1  (c)(1) (X)(c)  of  respondent’s  1947  regula¬ 
tions  made  lawful,  without  Board  approval,  what  was 
otherwise  unlawful  under  section  408(a)  (5)  i.e .,  the  com¬ 
mon  control  of  two  or  more  irregular  air  carriers.  Section 
292.1  (c)(1)  (X)(b)  similarly  made  it  lawful  for  two  or 
more  irregular  carriers  to  consolidate  or  merge  their 
properties. 

The  Court’s  holding  that  petitioners  have  violated  sec¬ 
tions  408(a)  (1)  and  408(a)  (5),  rests  on  respondent’s 
and  the  Court’s  finding  that  the  individual  or  non-carrier 
petitioners  are  engaged  in  a  “phase  of  aeronautics.”  See 
Res.  opinion.  (R.  1458  and  p.  9  of  the  Court’s  slip  opinion. 
These  findings  are  in  error.  (See  Point  II  supra  and  pp. 
25-26  Pet.  Br.).  Not  being  engaged  in  any  “phase  of 
aeronautics”,  petitioners  are  not  in  violation  of  sections 
408  (a)  (1)  or  408  (a)  (5)  under  the  1947  regulations. 

IV 

A  CONSOLIDATION  OF  “PROPERTIES  .  .  .  INTO 
ONE  PERSON  ...  OF  PROPERTIES  THERETOFORE 
IN  SEPARATE  OWNERSHIPS”  UNDER  SECTION 
408  (a)  (1)  REQUIRES  THAT  THERE  BE  A  CHANGE 
IN  OWNERSHIP  OF  THE  PROPERTIES. 

Under  Section  408  (a)  (1)  it  is  unlawful  unless  ap¬ 
proved  by  respondent, 

“For  two  or  more  air  carriers,  or  for  any  air  car¬ 
rier  and  .  .  .  any  person  engaged  in  any  other  phase 
of  aeronautics,  to  consolidate  or  merge  their  prop¬ 
erties,  or  any  part  thereof,  into  one  person  for  the 
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ownership,  management,  or  operation  of  the  prop¬ 
erties  theretofore  in  separate  ownership Emphasis 
added. 

Contrary  to  this  specific  statutory  wording  and  to  Su¬ 
preme  Court  precedent,  this  Court  has  held  that  there  can 
be  a  4 ‘consolidation’ 9  of  properties  within  the  meaning  of 
§  408  (a)  (1)  without  there  being  any  change  in  owner¬ 
ship  of  any  of  the  properties  involved  in  a  consolidation. 

The  case  of  New  York  Central  Securities  Corp.  v.  United 
States ,  287  U.S.  12  (1932),  is  controlling.1  The  New  York 
Central  Railroad  had  for  many  years  controlled,  through 
substantially  100%  stock  ownership  and  13  out  of  15 
common  directors,  the  Michigan  Central  and  the  Big  Four 
Railroads.  The  ICC  entered  an  order  under  Section  5  (2) 
of  the  Interstate  Commerce  Act,2  authorizing  the  New 
York  Central  to  “acquire  control”  of  these  railroads  by 
lease. 

This  section  authorized  the  Commission  to  approve  the 
acquisition  by  one  railroad  of  control  of  another  so  long 
as  the  arrangement  did  not  constitute  a  consolidation. 
Minority  stockholders  of  the  railroads  sought  to  set  aside 
the  order  on  the  ground  that  the  ICC  had  exceeded  its 
authority.  A  three-judge  District  Court  denied  the  peti- 


1  Affirming  decree  of  three-judge  District  Court,  Southern  Dis¬ 
trict  of  New  York,  54  F.  2d  122  (S.D.N.Y.  1931). 

-49  U.S.C.  §  5  (2): 

Acquisition  of  control  of  one  carrier  by  another . 

“Whenever  the  commission  is  of  opinion,  after  hearing,  upon 
application  of  any  carrier  or  carriers  engaged  in  the  transporta¬ 
tion  of  passengers  or  property  subject  to  this  chapter,  that  the 
acquisition,  to  the  extent  indicated  by  the  commission,  by  one  of 
such  carriers  of  the  control  of  any  other  such  carrier  or  carriers 
either  under  a  lease  or  by  the  purchase  of  stock  or  in  any  other 
manner  not  involving  the  consolidation  of  such  carriers  into  a 
single  system  for  ownership  and  operation,  will  be  in  the  public 
interest,  the  commission  shall  have  authority  by  order  to  approve 
and  authorize  such  acquisition,  under  such  rules  and  regulations 
and  for  such  consideration  and  on  such  terms  and  conditions  as 
shall  be  found  by  the  commission  to  be  just  and  reasonable  in  the 
premises.” 
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tion  on  the  merits.  It  was  contended  that  the  proposed 
acquisition  involved  a  “ consolidation’ ’  which  could  not  be 
authorized  under  Section  5  (2).  The  Supreme  Court 
stated : 

“The  statute  refers  to  ‘control’  in  contradistinction 
to  ‘consolidation.’  Subdivision  (2)  itself  indicates 
that  control  by  purchase  of  stock  or  by  lease  is  not 
regarded  as  a  ‘consolidation’  as  the  word  is  there 
used.  Its  use  is  in  the  restricted  sense  of  the  forma¬ 
tion  of  a  ‘single  system  for  ownership’  as  well  as  for 
‘operation.’  This  distinction  between  control  where 
separate  ownership  continues,  and  consolidation  where 
a  single  ownership  is  created,  is  a  familiar  one  in  the 
law.  Atlantic  &  G.  R.  Co.  v.  Georgia,  9S  U.S.  359, 
363,  25  L.  Ed.  185.  That  the  Congress  had  this  dis¬ 
tinction  in  view  appears  from  the  other  provisions 
of  section  5.  Thus,  subdivision  (6) 10  permits  carriers 
‘to  consolidate  their  properties  or  any  part  thereof 
into  one  corporation  for  the  ownership,  management, 
and  operation  of  the  properties  theretofore  in  sepa¬ 
rate  ownership,  management  and  operation.’  This 
may  be  effected  under  stated  conditions  which  con¬ 
template  the  ownership  by  one  corporation  of  the 
consolidated  properties  and  the  issue  of  securities 
upon  that  basis.  The  view  that  the  proposed  acquisi¬ 
tion  does  not  involve  a  ‘consolidation’  contrary  to  the 
limitation  in  subdivision  (2)  is  in  accord  with  the 
long-continued  construction  of  the  statute  by  the 
Interstate  Commerce  Commission.  Control  of  El  Paso 
&  S.  W.  System,  90  I.C.C.  732;  Control  of  Alabama  & 
Vicksburg,  etc.,  Ill  I.C.C.  161,  169;  Lease  of  Pan 
Handle,  72  I.C.C.  128,  133;  New  York  Central  Leases, 
72  I.C.C.  243;  Control  of  Central  Pacific,  76  I.C.C.  508; 
Nickel  Plate  Unification,  105  I.C.C.  425.”  Footnote 
not  in  original  text.  287  U.S.  at  23-24. 

10  §  5  (6)  “Consolidation  of  railroads  by  agreement.  It 
shall  be  lawful  for  two  or  more  carriers  by  railroad,  subject 
to  this  chapter,  to  consolidate  their  properties  or  any  part 
thereof,  into  one  corporation  for  the  ownership,  management, 
and  operation  of  the  properties  theretofore  in  separate  owner¬ 
ship,  management,  and  operation,  under  the  following  condi¬ 
tions  .  .  .  .” 
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Section  408  (a)  (1)  of  the  Civil  Aeronautics  Act  and 
Section  5  (6)  of  the  Interstate  Commerce  Act  are  identi¬ 
cal  in  relevant  wording  except  for  use  of  the  word  ‘‘per¬ 
son”  in  Section  408  (a)  (1)  in  place  of  the  word  “corpora¬ 
tion”  in  Section  5  (6)  and  the  use  of  ‘or”;  in  Section  408 
(a)  (1)  in  place  of  “and”  in  Section  5  (6). 

Respondent  in  its  opinion  (R.  1461-1465)  and  brief 
(pp.  24-25)  relies  on  these  language  differences  in  attempt¬ 
ing  to  distinguish  the  New  York  Securities  case,  supra . 
The  Supreme  Court  opinion  in  that  case  was  handed  down 
in  1932.  Legislation  resulting  in  adoption  of  the  Civil 
Aeronautics  Act  in  1938,  was  under  consideration  in  Con¬ 
gress  from  1934  to  1938.  There  is  no  legislative  history 
indicating  the  reason  for,  or  that  any  consideration  was 
given  to  these  changes  in  wording. 

Use  of  the  word  “person”  rather  than  “corporation” 
throughout  Section  408  is  in  fact  of  no  significance  in 
determining  legislative  intent.  The  word  “person”  of 
course,  includes  “corporations.”  Section  1  (27)  of  the 
Civil  Aeronautics  Act,  52  Stat.  977,  as  amended,  49  U.S.C. 
$  401  (27).  In  Section  5  of  the  Interstate  Commerce 
Act,  only  railroads  are  referred  to.  It  was  reasonable  to 
use  the  word  corporation  in  that  section  because  in  all 
probability  all  railroads  were  in  fact  corporations.  In 
Section  408,  it  is  more  reasonable  to  use  the  term  “per¬ 
son.”  The  word  “person”  is  used  in  the  phrase  “person 
engaged  in  a  phase  of  aeronautics”  in  which  it  would 
obviously  have  been  poor  draftsmanship  to  have  used  the 
narrower  word  “corporation.”  Even  today,  some  19  years 
after  adoption  of  the  Act,  not  all  persons  engaged  in  aero¬ 
nautical  activities  are  corporations.  For  example.  Hemi¬ 
sphere  Air  Transport  is  an  individual  proprietorship. 
There  were  in  1938,  and  undoubtedly  still  are  “persons” 
engaged  in  the  manufacture  of  aircraft  parts  or  acces¬ 
sories  who  are  not  corporations.  Use  of  the  word  “per¬ 
son”  intend  of  “corporation”  obviously  does  not  change 
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the  meaning  of  the  word  “consolidation.”  The  word 
“consolidation”  still  refers  to  a  situation  in  which  a 
single  “ownership”  is  created  with  respect  to  properties 
which,  as  specifically  provided  in  Section  408  (a)  (1)  were, 
“theretofore  in  separate  ownership.” 

Use  of  the  word  “or”  instead  of  “and”  may  well  be 
of  no  intended  significance.  With  reference  to  aviation 
legislation,  this  language  was  apparently  first  used  in 
Section  411  (a)  of  S.  3027,  one  of  the  aviation  bills  which 
constitutes  a  part  of  the  legislative  history  of  the  Civil 
Aeronautics  Act.  Section  411  (a)11  made  it  unlawful, 
except  under  certain  specified  conditions 

“For  two  or  more  air  carriers  ....  to  consolidate 
or  merge  their  properties,  or  any  part  thereof,  into 
one  corporation  for  the  ownership,  management,  or 
operation  of  the  properties  theretofore  in  separate 
ownerships.  .  .  .”  Emphasis  added. 

In  a  report  on  this  bill,  dated  January  19,  1935,  sub¬ 
mitted  to  the  Senate  Interstate  and  Foreign  Commerce 
Committee  by  the  Chairman  of  the  Legislative  Commit¬ 
tee  of  the  Interstate  Commerce  Commission,  appears  the 
following  language: 

“Section  411  gives  to  the  Commission  [the  Inter¬ 
state  Commerce  Commission]  similar  powers  respect¬ 
ing  consolidation,  merger,  and  acquisition  of  control 
as  are  found  in  the  Interstate  Commerce  Act  relat¬ 
ing  to  railroads,  and  as  are  proposed  in  the  bills 
providing  regulations  for  water  and  water  carriers.” 
Hearings  on  S.3027,  74th  Cong.,  1st  Sess.  620.  See 
note  4  supra  p.  6. 

The  New  York  Securities  case  supra,  had  been  decided 
three  years  earlier  by  the  Supreme  Court.  The  Commis¬ 
sion  had  for  years  interpreted  Section  5  as  interpreted 


11  Hearings  on  S.3027,  74th  Cong.,  1st  Sess.  614  (1935).  See 
note  4  supra  p.  6. 


21 


by  the  Court  in  that  case.  Use  of  the  word  “or”  rather 

than  “and”,  as  the  aforementioned  report  discloses,  was 

not  understood  to  effect  any  change  in  meaning.  If  use 

of  the  word  “or”  instead  of  “and”  has  significance,  it 

could  onlv  be  that  it  has  somewhat  broadened  the  mean- 
* 

ing  of  the  section.  A  technical  reading  of  Section  5  of 
the  Interstate  Commerce  Act  might  conceivably  lead  to 
the  result  that  only  such  consolidations  are  referred  to 
as  have  for  their  purpose,  ownership  by  the  new  owner, 
management  by  the  new  owner  and  operation  by  the  new 
owner.  Section  408  (a)  (1)  removes  any  possible  doubt 
and  clearly  includes  consolidations  regardless  of  whether 
the  purpose  of  the  consolidation  was  to  achieve  merely 
ownership  by  the  new  owner,  or  management  by  the  new 
owner,  or  operation  by  the  new  owner,  thus,  giving  full 
effect  to  the  word  “or”.  On  the  assumption  that  or  was 
intentionally  substituted  for  the  word  “and,”  the  intent 
of  the  statute  is  in  no  way  changed  insofar  as  the  mean¬ 
ing  of  the  word  “consolidate”  is  concerned. 

Analysis  of  the  other  subsections  of  Section  408  con¬ 
firms  petitioners’  position  on  this  point.  In  these  subsec¬ 
tions,  all  other  kinds  of  relationships  which  might  be  sub¬ 
jected  to  regulation  are  specifically  covered,  i.e .,  purchase, 
lease,  operating  contract  (Section  408  (a)  (2)  and  (3)), 
and  control  situations.  Section  40S  (a)  (5)  and  (6). 

V 

CONTRARY  TO  ITS  EXPRESSED  INTENTION,  THE 
COURT  HAS  EFFECTIVELY  ENFORCED  RESPOND¬ 
ENTS’S  1949  REGULATIONS  AGAINST  PETITIONERS 
WHILE  DENYING  THEM  JUDICIAL  REVIEW  OF 
THEIR  VALIDITY. 

The  Court’s  holding  that  petitioners’  activities  resulted 
in  their  being  a  “single  integrated  air  carrier”  (slip 
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opinion  p.  9-10)  could  hardly  have  been  made  unless 
tickets  or  exchange  orders  sold  by  petitioner,  North 
American  Air  Coach  System,  Inc.,  were  valid  on,  and 
accepted  for  air  transportation  by  each  of  petitioner  air 
carriers.  The  petitioners  of  course,  admitted,  and  the 
evidence  showed  this  to  have  been  the  practice  of  peti¬ 
tioners.  Neither  the  Act  nor  the  Board  regulations  prior 
to  those  adopted  in  1947  forbid  this  practice.  The  valid¬ 
ity  and  propriety  of  the  sale  by  all  agents  and  the  ac¬ 
ceptance  by  all  carriers  of  such  tickets  or  exchange  orders, 
always  a  universal  industry  practice  (See  Pet.  Br.  p.  39), 
was  specifically  approved  and  affirmed  by  respondent  upon 
adoption  of  its  1947  regulations  under  which  petitioner 
carriers  received  letters  of  registration.  See  Pet.  Br.  pp. 
41-43.  Agreements  between  carriers  to  accept  such  tick¬ 
ets  or  exchange  orders  are  agreements  required  to  be 
filed  under  Section  412  of  the  Act. '  The  1947  regulations 
specifically  exempted  irregular  air  carriers  from  this  re¬ 
quirement.  Section  292.1  (c)  (1)  xv,  12  F.  R.  3076,  3078 
(1947):  see  Pet.  Br.,  Supp.  p.  14.  Respondent  first  under¬ 
took  to  make  this  specific  practice  unlawful  upon  adoption 
of  its  1949  regulations.  Sections  291.23  and  291.24.12 

Similarly,  the  “single  carrier  entity”  holding  could 
hardly  have  been  made  unless  the  record  showed  that 
petitioner  carriers  operated  substantially  as  a  single  car¬ 
rier  as  a  result  of  agreements  with  one  another  as  to  the 
conduct  and  holding  out  of  their  operations,  the  rates  to 
be  charged  the  public,  and  the  scheduling  and  operation 
of  flights  so  that  flights  would  be  held  out  and  operated 
and  available  to  the  public  at  such  agreed  times  as  to 
insure  reasonably  regular  service  on  a  collective  or  com¬ 
bined  basis,  and  consequent  adequate  load  factors  and 
proper  placement  of  equipment  for  maintenance,  overhaul 
and  repairs.  Agreements  to  achieve  such  purposes  would 


12  Amendment  E-154,  14  F.R.  6807.  See  Pet.  Br.,  Supp.  pp. 
19-20. 
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be  “cooperative  working  arrangements”  or  agreements  for 
“regulating  stops,  schedules,  and  character  of  service”  or 
for  “preserving  and  improving  safety,  economy,  and  effi¬ 
ciency  of  operation”  or  for  the  “establishment  of  trans¬ 
portation  rates,  fares  and  charges.”  Section  412  of  the 
Civil  Aeronautics  Act,  52  Stat.  1004,  as  amended,  49  U.S.C. 
§  492.  Such  cooperative  agreements  had  always  been  uni¬ 
versal  industry  practice  (Pet.  Br.,  pp.  40-41),  and  the 
1947  regulations  specifically  exempted  petitioners  even 
from  the  requirement  of  filing  such  agreements  with  re¬ 
spondent.  Pet.  Br.,  pp.  41-42.  See  Pet.  Br.,  Supp.  p.  14, 
par.  XV.  Agreements  and  ticketing  practices  by  means 
of  which  such  combined  operations  were  proper  and  pos¬ 
sible  were  first  made  unlawful  by  an  “interpretation” 
adopted  in  1948  as  “Interpretation  No.  1  to  Respondent’s 
Ecomonic  Regulations,”  without  any  administrative  pro¬ 
ceeding  of  any  kind.  Pet.  Br.,  p.  35,  n.  24;  Pet.  Br.  Supp. 
p.  29,  par.  8.  The  1949  regulations,  Section  291.26  (b)  also 
undertook  to  make  such  agreements  unlawful.  Pet.  Br. 
Supp.  p.  21.  This  1949  regulation  is  the  entire  basis  for 
the  charge  that  these  petitioner  carriers  operated  regu¬ 
larly  in  combination  or  collectively.  See  Paragraphs  10 
and  11  of  Complaint,  R.  7-S. 

The  “single  integrated  carrier”  finding  could  clearly 
not  have  been  made  unless  the  evidence  showed  substan¬ 
tial  common  control  through  leases,  operating  agreements 
or  otherwise.  Such  control  and  close  cooperation  was 
essential  to  insure  operations  by  petitioners,  substantially 
as  a  single  carrier.  Such  common  control  of  irregular 
carriers  had  been  specifically  approved  by  respondent  in 
its  1947  Regulations.  See  Pet.  Br.  Supp.  p.  12,  par.  X. 
The  section  referred  to,  (Section  292.1  (c)  (1)  x)  made 
lawful,  common  control  of  any  number  of  irregular  car¬ 
riers,  as  well  as  purchases,  leases,  and  contracts  to  operate 
their  properties.  Mergers  and  consolidations  of  irregular 
carriers  were  specifically  approved  in  advance  by  this  sec¬ 
tion. 


' 
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The  examiner,  in  findings  adopted  by  respondent,  sum- 
maized  all  evidence  of  control 13  in  some  forty  pages  of 
his  initial  dicision  R.  1281-1320.  Merely  as  examples  of 
the  type  of  detailed  findings  of  the  examiner,  he  pointed 
out,  inter  alia ,  that  scheduling,  supervision  of  flight  crews, 
maintaining  pilot  and  aircraft  records,  servicing,  sched¬ 
uling  and  coordinating  maintenance  of  aircraft,  were 
supervised  by  the  director  of  operations,  chief  pilot,  and 
maintenance  coordinator  of  North  American  Airlines,  Inc. 
R.  1306. 

This  evidence  formed  the  basis  for  respondent’s  finding, 
affirmed  by  this  Court,  that  petitioners  were  a  single  inte¬ 
grated  air  carrier  operating  without  a  certificate,  in  vio¬ 
lation  of  Section  401.  It  was  through  this  control,  by 
understandings,  lease  agreements,  operating  agreements 
or  otherwise,  that  petitioners  were  able  to  operate,  insofar 
as  they  did  so,  as  a  single  integrated  carrier. 

But  such  cooperation  to  any  extent  through  such 
agreements,  leases,  control  arrangements  or  otherwise, 
had  been  specifically  approved  by  the  Civil  Aeronautics 
Board  insofar  as  such  approval  was  required,  by  exempt¬ 
ing  all  such  arrangements  between  irregular  carriers  from 
the  requirement  of  filing  and  securing  Board  approval. 
In  addition,  although  not  here  included,  even  interlocking 
directorates  between  irregular  carriers  were  specifically 


13  “The  manner  in  which  the  respondent  air  carriers  are  oper¬ 
ated  under  the  over-all  supervision  of  the  respondents  Weiss, 
Fischgrund,  Lewin,  and  Hart,  and  the  companies  and  partnerships 
they  comprise,  is  significant  in  reaching  a  determination  respect¬ 
ing  the  extent  of  control  over  the  ownership,  management,  and 
operations  of  the  carriers  that  is  vested  in  the  individual  respond¬ 
ents  as  alleged  in  the  complaint.  In  reviewing  this  evidence, 
certain  portions  thereof  may  appear  to  be  relatively  unimportant, 
yet  in  the  aggregate,  they  form  a  rather  complete  picture  of  the 
air  transport  activities  of  what  is  alleged  to  be  conducted  under 
the  domination  of  the  so-called  North  American  Combine/'  R. 
1305. 
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approved  by  respondent  in  its  1947  regulations.  Pet.  Br. 
Supp.  p.  13. 

In  short,  all  evidence  relied  on  to  support  the  finding 
that  petitioners  constituted  a  single  integrated  air  carrier, 
was  evidence  of  conduct  and  activities  by  petitioners  which 
was  entirely  proper  and  lawful  under  respondent’s  1947 
regulations.  That  such  conduct  was  in  fact  lawful,  and 
that  respondent  and  its  staff  knew  this,  is  shown  by  peti¬ 
tioner’s  Exhibit  8  on  the  subject.  R.  1209-1217.  It  was 
recognized  that  under  the  1947  regulations,  the  irregular 
carriers  had  “grown,  more  or  less  free  of  Board  auspices , 
to  become  a  definite  and  recognizable  factor  in  air  trans¬ 
portation.”  Emphasis  added.  R.  1211.  Referring  spe¬ 
cifically  to  Section  408  of  the  Act  prohibiting  common 
control,  consolidation,  leases,  and  operating  contracts  be¬ 
tween  carriers:  to  Section  409,  prohibiting  interlocking  di¬ 
rectorates  and  stock  control  by  such  directorates  and  to 
Section  412,  prohibiting  cooperative  agreements,  etc.,  be¬ 
tween  carriers,  the  chief  of  respondent’s  Bureau  of  Eco¬ 
nomic  Regulations,  in  this  memorandum  dated  September 
16,  1948,  states: 

“Sections  408,  409  and  412 — 

It  is  believed  that  large  irregular  carriers  should  be 
subject  outright  to  each  of  the  above  sections  of  the 
Act  and  that  the  provisos  now  incorporated  in  292.1 
which  generally  make  exception  where  two  or  more 
irregular  carriers  are  involved,  should  be  stricken.  In 
administering  these  sections  of  the  Act,  experience 
indicates  that  the  Board  has  unnecessarily  handi¬ 
capped  itself  and  placed  beyond  its  control  the  ar¬ 
rangements  in  which  it  often  has  a  direct  interest . 
The  present  arrangement  has  made  possible  certain 
joint  arrangements  and  collusions  between  irregular 
carriers  which  are  undesirable .  The  proposed  freight 
forwarder  regulation  makes  no  exceptions  in  this  re¬ 
gard  and  no  strong  reason  appears  for  granting  ex 
ceptions  in  the  case  of  the  irregular  carriers.”  Em¬ 
phasis  added.  R.  1216. 
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The  Board  had  in  fact,  in  its  1947  regulations  “ placed 
beyond  its  control”  the  very  cooperative  and  control  ar¬ 
rangements  which  these  petitioners  lawfully  entered  into 
under  those  regulations.  None  of  these  arrangements 
were  made  unlawful  until  the  Board  adopted  its  1949 
regulations,  the  validity  of  which  lias  not  been  decided 
by  this  Court. 

In  effect,  this  Court  in  affirming  respondent’s  order 
against  these  petitioners,  has  done  so  on  the  basis  of 
respondent’s  findings,  not  intended  to  be  concurred  in  by 
this  Court,  that  the  conduct  of  these  petitioners  has  been 
contrary  to  the  1949  regulations.  At  the  same  time,  the 
Court  has  expressly  declined  to  determine  the  validity  of 
those  regulations,  thus  unintentionally  denying  petitioners 
adequate  judicial  review. 


VI 

THE  BOARD  ERRED  IN  REVOKING  PETITIONERS’ 
LETTERS  OF  REGISTRATION  WITHOUT  DETER¬ 
MINING  WHETHER  SUCH  ACTION  WAS  IN  AC¬ 
CORDANCE  WITH  THE  STATUTORY  STANDARD 
OF  PUBLIC  CONVENIENCE  AND  NECESSITY. 

The  complaint  in  the  enforcement  proceeding  (R.  2-17) 
alleged  various  violations  of  the  Civil  Aeronautics  Act 
and  the  Board’s  regulations,  and  concluded  with  a  prayer 
that  petitioners’  letters  of  registration  be  revoked.  How¬ 
ever,  the  complaint  did  not  allege  that  revocation  was 
required  or  warranted  under  the  guiding  statutory  stand¬ 
ard  of  “public  convenience  and  necessity”.  In  their  an¬ 
swer  to  the  complaint,  petitioners  drew  attention  to  this 
basic  defect  and  stated: 

“Under  properly  applicable  rules  and  regulations 
revocation  of  a  letter  of  registration  issued  to  an  ir¬ 
regular  carrier  can  be  effected  only  in  a  proceeding 
in  which  there  is  in  issue  the  question  whether  it  is 
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in  the  public  interest  to  revoke  such  letter.  Pertinent 
to  that  issue  evidence  must  be  received  and  findings 
made  with  respect  to  ail  of  the  considerations  set 
forth  in  the  Civil  Aeronautics  Act  bearing  on  the 
question  of  public  interest  as  it  pertains  to  air  trans¬ 
portation.  Since  that  issue  is  excluded  from  this 
proceeding,  the  Complaint  does  not  state  a  proper 
cause  of  action  against  respondents,  and  any  order 
based  on  the  Complaint  which  adversely  affects  re¬ 
spondents  will  be  void.”  R.  42. 

Throughout  the  proceeding  before  the  Board,  petitioners 
urged  that  revocation  of  their  letters  of  registration 
would  not  be  in  the  public  interest  and  offered  substan¬ 
tial  evidence  directed  to  that  issue.1  The  examiner  how¬ 
ever,  declined  even  to  consider  the  issue.  He  stated  that 
the  question  of  beneficial  or  harmful  effect  of  petitioners’ 
operations  ‘‘is  not  in  issue  under  the  allegations  alleged 
in  the  complaint,”  and  concluded  that  consequently,  “no 
determination  can  be  made  with  respect  to  whether  re- 


1  Contrary  to  Congressional  intent,  respondent  has  denied  every 
application  for  a  certificate  of  public  convenience  and  necessity 
filed  for  a  trunkline  passenger  route  by  a  non-grandfather  carrier. 
The  grandfather  carriers  are  those  who  were  granted  their  cer¬ 
tificates  by  Congressional  enactment  in  1938  under  the  grandfather 
clause.  Section  401  (e)  of  the  Civil  Aeronautics  Act,  52  Stat. 
987,  as  amended,  49  U.S.C.  §  481  (e).  One-hundred-sixty-three 
such  applications  have  been  filed,  none  has  ever  been  granted.  It 
has  been  petitioners’  objective  to  prove  the  feasibility  of  low-cost 
air  transportation  through  actual  operations,  and  on  the  basis  of 
this  proof,  to  secure  such  a  certificate.  See  testimony  of  petitioner 
James  Fischgrund,  R.  514-515;  see  North  American  Airlines  v. 
CAB, - U.S.  App.  D.C. - ,  237  F.  2d  209  (1956) ;  Trans  Amer¬ 

ican  Airways  v.  CAB,  U.S.  App.  D.C.  No.  13,620;  North  American 
Airlines  v.  CAB,  U.S.  App.  D.C.,  No.  13,053;  North  American 
Airlines  v.  CAB,  U.S.  App.  D.C.  No.  12,942;  North  American 
Airlines  v.  CAB,  U.S.  App.  D.C.  No.  13,132.  For  public  interest 
considerations,  see  Proposal  for  Settlement,  R.  94-118,  and  Re¬ 
quest  for  Reconsideration  thereof,  R.  139-164;  Testimony  of  Stan¬ 
ley  Weiss,  Hearings  Before  a  Subcommittee  of  the  Select  Com¬ 
mittee  on  Small  Business,  U.S.  Senate,  82nd  Con.,  1st  Sess.,  on 
Role  of  Irregular  Air  Lines  In  U.S.  Air  Transportation  Industry , 
pp.  190-215  (1951). 
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spondents’  [petitioners]  operations  .  .  .  have  or  have  not 
harmed  .  .  .  any  member  of  the  public.”  R.  1368.  Subse¬ 
quently  he  observed  that:  “  ...  it  cannot  be  found  that 
respondents  were  particularly  concerned  with  the  public 
interest  but,  on  the  contrary,  were  more  interested  in 
private  gain.”  R.  1369.  The  question  of  petitioners’  mo¬ 
tives  was,  of  course,  irrelevant.  The  issue  was  not  whether 
petitioners  were  “concerned”  with  the  public  interest,  but 
whether  it  was  in  the  public  interest  to  revoke  petitioners’ 
letters  of  registration  and  thus  terminate  their  operations. 

The  Board  was  similarly  unwilling  to  consider  the  pub¬ 
lic  interest  factors  necessarily  involved  in  the  proceeding, 
and  stated: 

“  .  .  .  we  see  no  substance  to  respondents’  [peti¬ 
tioners’]  attempt  to  try  in  this  proceeding  the  so- 
called  public  interest  aspects  of  their  air  transporta¬ 
tion  service.” 

The  Board  then  briefly  described  some  of  the  factors 
which  petitioners  had  pointed  to  as  showing  that  revoca¬ 
tion  of  their  letters  of  registration  would  not  be  in  the 
public  interest,  but  declined  to  give  them  any  weight 
whatsoever  in  reaching  its  decision. 

In  thus  disregarding  the  statutory  standard  by  which 
the  Board’s  actions  must  be  governed,  it  is  clear  that  the 
Board  committed  a  fundamental  error,  fatal  to  the  validity 
of  its  decision.  For  it  is  well  established  that  the  Board’s 
actions  in  connection  with  the  issuance  and  revocation  of 
letters  of  registration,  like  every  other  determination, 
must  be  governed  by  the  public  interest  standard,  and 
that  the  Board  must  take  into  account  all  the  various 
elements  and  factors  relevant  to  a  decision,  guided  by 
that  standard.  Civil  Aeronautics  Board  v.  State  Airlines , 
338  U.S.  572,  580  (1950);  American  Airlines  v.  North 
American  Airlines ,  351  U.S.  79,  85  (1956);  North  Ameri¬ 
can  Airlines  v.  Civil  Aeronautics  Board,  97  U.S.  App.  D.C. 
85,  228  F.  2d  432  (1955);  New  England  Air  Express  v. 
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Civil  Aeronautics  Board,  90  U.S.  App.  D.C.  215,  194  F.  2d 
894  (1952);  W.  R.  Grace  &  Co.  v.  Civil  Aeronautics 
Board,  154  F.  2d  271  (2d  Cir.  1946) ;  American  Airlines  v. 
Standard  Air  Lines,  80  F.  Supp.  135  (S.D.  N.Y.  1948). 

To  be  sure,  the  letters  of  registration  state  that  they 
are  subject  to  revocation  for  violation  of  their  terms,  but 
the  Board  is  powerless  to  condition  the  issuance  of  let¬ 
ters  of  registration  upon  the  condition  that  they  will  be 
revoked  for  any  violation,  regardless  of  whether  revoca¬ 
tion  would  serve  the  public  interest.  Standard  Air  Lines 
v.  Civil  Aeronautics  Board,  85  U.S.  App.  D.C.  29,  177 
F.  2d  18  (1949).  The  Board  itself  has  recognized  that 
a  finding  even  of  knowing  and  wilful  violations,  does  not 
in  and  of  itself  require  the  revocation  of  letters  of  regis¬ 
tration.  Transocean  Enforcement  Proceeding,  11  C.A.B. 
350,  369  (1950). 

After  reviewing  all  the  public  interest  factors  in  a  case 
involving  alleged  violations  of  the  provisions  of  letters  of 
registration,  the  Board  might  conceivably  be  justified  in 
deciding  that  the  need  for  enforcement  of  these  provisions 
by  revocation  out-weighed  all  other  relevant  factors.  But 
the  Board  cannot  reach  such  a  conclusion  by  disregarding 
and  refusing  even  to  weigh  public  interest  factors  other 
than  enforcement.  Yet  it  is  plain  from  the  examiner’s 
report  and  the  Board’s  decision  that  in  this  case,  the 
Board  disregarded  all  other  factors,  and  thereby  departed 
from  and  refused  to  be  governed  by  the  statutory  stand¬ 
ard  of  public  convenience  and  necessity. 

Indeed,  unless  the  Board  weighs  all  of  the  criteria,  it 
is  left  without  a  standard  to  govern  its  choice  of  sanc¬ 
tions  in  case  violations  are  proved.  Cf.  Continental 
Southern  Lines  v.  Civil  Aeronautics  Board,  90  U.S.  App. 
D.C.  352,  197  F.  2d  397,  402  (1952) ;  National  Air  Freight 
Forwarding  Corporation  v.  Civil  Aeronautics  Board,  90 
U.S.  App.  D.C.  330,  197  F.  2d  3S4,  386-387  (1952).  Peti¬ 
tioners  do  not,  of  course,  contend  that  it  would  be  in  the 
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public  interest  to  tolerate  continuing  conditions  of  viola¬ 
tion  of  the  Civil  Aeronautics  Act  and  the  Board’s  valid 
regulations,  but  there  are  many  ways  other  than  revoca¬ 
tion  to  bring  about  a  state  of  compliance — cease-and-desist 
orders,  temporary  exemptions,  divestment  orders,  and 
others.  In  the  present  case  however,  the  Board  deter¬ 
mined  to  revoke  the  letters  of  registration  without  con¬ 
sideration  of  any  alternative  courses  of  action,  in  clear 
violation  of  the  Act  and  the  standards  which  govern 
Board  action. 

This  Court's  decision  affirming  the  Board’s  order,  we 
respectfully  submit,  is  based  on  the  same  error.  For  in 
the  Court’s  opinion,  it  is  categorically  stated  that  if  the 
petitioners  “were  properly  found  in  violation  of  Section 
401  (a)  of  the  Act,”  then  “quite  apart  from  other  grounds 
the  Board’s  order  of  revocation  of  the  carriers’  Letters  of 
Registration  and  its  4 cease-and-desist’  orders  against  all 
petitioners  on  that  ground  must  be  sustained.”  Slip 
opinion,  p.  8.  This  amounts  to  saying  that  revocation 
of  letters  of  registration  is  always  warranted  for  any  vio¬ 
lation  of  their  terms,  no  matter  how  slight.  True  it  is 
that  the  Board  has  authority  to  revoke  letters  of  regis¬ 
tration  for  violations  of  their  terms,  but  only  if,  in  the 
light  of  all  relevant  factors,  such  a  decision  is  warranted 
under  the  public  interest  standard. 

This  basic  defect  of  the  Board’s  decision  was  clearly 
charged  as  error  in  the  petition  for  judicial  review.  R. 
1528,  par.  34.  Furthermore,  in  a  proceeding  of  this  nature 
where  the  public  interest  factor  is  dominant,  the  courts 
are  bound  to  give  it  due  consideration  whether  or  not  it 
is  raised  by  the  private  litigants.  Mercroid  Carp.  v.  Mid- 
Continent  Co.,  320  U.S.  661-670  (1944);  W.  R.  Grace  & 
Co.  v.  Civil  Aeronautics  Board ,  supra  at  286;  Western 
Airlines  v.  Civil  Aeronautics  Board ,  184  F.  2d  545  (9th 
Cir.  1950);  Pineallas  Broadcasting  Company  v.  Federal, 
Communications  Commission ,  230  F.  2d  204,  208,  211-212 
(1956). 
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Accordingly,  the  proceeding  should  be  remanded  to  the 
Board  with  instructions  to  weigh  all  factors  arising  from 
the  continuance  or  discontinuance  of  petitioner’s  opera¬ 
tions,  insofar  as  they  relate  to  the  public  convenience  and 
necessity,  and  give  due  weight  to  such  factors  in  deter¬ 
mining  whether  or  not  petitioners’  letters  of  registration 
should  be  revoked  or  other  action  be  taken. 


VII 

THIS  COURT’S  ORDER  WOULD  RESULT  IN  A 
DENIAL  OF  PETITIONERS’  RIGHT  TO  HAVE  PUB¬ 
LIC  INTEREST  AND  MITIGATING  FACTORS  CON¬ 
SIDERED  IN  DETERMINING  WHAT  SANCTION,  IF 
ANY,  SHOULD  BE  IMPOSED. 

It  lies  within  respondent’s  discretion  to  select  the  sanc¬ 
tion,  if  any,  to  be  imposed: 

“Our  Economic  Regulations  do  not  require  the  revo¬ 
cation  of  a  letter  of  registration  upon  a  finding  of 
knowing  and  wilful  violations.  Rather,  they  make, 
the  letter  of  registration,  subject  to  revocation  upon 
a  finding  of  such  violations.  We  believe  that  the  fac¬ 
tors  considered  by  the  examiner  in  reaching  his  con¬ 
clusion  that  Transocean’s  violations  were  not  know¬ 
ing  and  wilful  properly  may  be  considered  as  mitigat¬ 
ing  circumstances  in  reaching  our  decision  as  to 
whether  Transocean’s  operating  authority  should  be 
revoked  or  whether  the  entry  of  a  cease-and-desist 
order  would  constitute  an  appropriate  remedy.” 
Transocean  Airlines  Enforcement  Proceeding ,  11 
C.A.B.  350,  369  (1950). 

In  exercising  its  discretion,  respondent  must  be  guided 
by  the  character  and  extent  of  violations,  the  degree  of 
wilfulness  if  any,  the  public  interest,1  and  mitigating  cir- 


1  Contrary  views  drawn  from  “public  interest  considerations" 
were  the  basis  for  disagreement  among  Respondent’s  members  as 
to  whether  a  revocation  order  should  be  entered.  See  dissenting 


32 


cumstances : 

“While  knowing  and  wilful  violations  in  some  in¬ 
stances  might  require  revocation  of  the  letter  of  regis¬ 
tration,  for  us  to  enforce  the  provisions  of  the  Act, 
in  other  instances  mitigating  factors  may  justify  a 
lesser  penaltv.”  Investigation  of  Seaboard  &  Western 
Airlines ,  Inc.,  11  C.A.B.  372,  393  (1950). 

In  the  exercise  of  its  discretion,  respondent  imposed 
the  drastic  sanction  of  revocation,  based  upon  the  record 
as  it  stood  at  that  time,  particularly  upon  its  purported 
and  stated  belief  that  respondent’s  1949  regulations  were 
valid  and  that  Petitioners  had  violated  Sections  242.5(a) 
(3),  242.5  (4),  291.1,  291.23,  291.24,  291.25  and  291.26,  of 
those  regulations  and  Sections  401  and  40S  of  the  Civil 
Aeronautics  Act.  The  attitude  of  respondent’s  majority 
toward  petitioners  and  its  resulting  decision  to  revoke 
was  dictated  by  its  belief  that  its  1949  regulations  were 
valid  and  that  petitioners  had  in  fact,  challenged  their 
validity  in  bad  faith: 

“Throughout  this  case,  respondents  have  attempted 
to  avoid  the  consequences  of  their  illegal  activities  by 
claiming  that  there  were  serious  legal  doubts  as  to 
whether  their  conduct  was  unlawful;  and  that  in  such 
circumstances  there  could  be  no  knowing  and  wilful 
violations,  and  no  appropriate  occasion  for  revoking 
the  letters  of  registration  of  the  individual  carriers. 
We  can  find  no  merit  in  these  contentions.  When  we 
cut  through  the  web  of  inter-company  dealings  and 
technical  devices  employed  by  the  respondents,  it  is 
perfectly  clear  that  the  respondents  have  attempted 
to  make  a  mockery  of  the  Board’s  Regulations  and  to 


opinion  of  Vice  Chairman  Joseph  P.  Adams.  R.  1473-1482. 
Offers  of  settlement  were  twice  rejected  (see  letters  attached  to 
respondent's  opinion  dated  February  26,  1954,  R.  1482-1486,  and 
March  9,  1954,  R.  1486-1489,  on  a  three-to-tw’o  division  of  respond¬ 
ent's  members,  presumably  because  of  a  different  attitude  toward 
public  interest  factors  raised  in  the  settlement  proposals  R.  94, 
118,  139,  164. 
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operate  without  regard  for  the  requirements  of  the 
R.  1453-1454. 


*  •  #  # 

“As  the  Compliance  Attorneys  have  so  ably  pointed 
out,  the  attack  upon  the  validity  of  the  Board’s  regu¬ 
lations  is  in  reality  a  smokescreen  designed  to  minim¬ 
ize  the  contumacious  conduct  of  the  respondents.” 
(Jt.  App.  pp.  1453-1454). 

Respondents  flat  refusal  in  imposing  the  sanction  of 
revocation,  to  give  any  consideration  whatsoever  to  pub¬ 
lic  interest  or  other  mitigating  considerations  urged  by 
petitioners,  (Res.  Opin.  R.  1467-1468)  was  also  dictated 
by  its  professed  belief  that  petitioners,  because  of  their 
‘‘contumacious”  conduct  in  operating  contrary  to  the 
provisions  of  the  1949  regulations,  were  entitled  to  no 
consideration  whatsoever. 

“By  the  same  taken,  we  see  no  substance  to  re¬ 
spondent’s  attempt  to  try  in  this  proceeding  the 
so-called  public  interest  aspects  of  their  air  trans¬ 
portation  service.  Respondents  claim  in  mitigation  of 
the  violations  that  their  operations  have  ‘harmed  no 
one,  benefited  everyone’;  and  that  ‘since  1946’  these 
respondents  through  the  championing  of  air  coach 
operations,  ‘have  in  fact  been  one  of  the  most  im¬ 
portant  favorable  influences  in  the  development  of 
this  country’s  air  transport  system  as  it  exists  today. 
They  recognize  that  revocation  would  result  in  suc¬ 
cessful  enforcement  of  the  Board’s  regulations  and 
thereby  maintain  the  integrity  of  the  Board’s  proc¬ 
esses,  but  they  argue,  inter  alia ,  that  (1)  monopoly 
would  be  fostered  in  air  transportation,  (2)  ‘the  most 
potent  factor  contributing  to  probable  future  develop¬ 
ments  of  economically  sound  low  fare  transportation 
in  the  continued  interests  of  the  entire  industry  and 
of  the  public  would  be  killed’,  and  (3)  the  Board 
would  be  denied  an  opportunity  to  reappraise  effec¬ 
tively  its  policies  with  respect  to  right  of  entry  of 
new  operators  in  the  air  transportation  industrv. 

“Viewed  in  their  proper  perspective,  these  claims 
(which  we  do  not  concede  as  correct)  demonstrate, 
from  a  different  aspect,  the  respondent’s  disregard, 
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indeed  contempt,  for  the  law — whether  it  be  a  statute 
of  Congress,  or  regulations  adopted  pursuant  thereto. 
Since  respondents  disagree  with  the  policies  here¬ 
tofore  adopted  by  the  Board,  and  embodied  in  regu¬ 
lations  and  decisions  of  the  Board,  they  apparently 
feel  free  to  ignore  the  enactments  of  Congress  and 
the  regulations  thereunder  in  order  to  vindicate  their 
own  conceptions  of  sound  air  transport  policy. 


u  .  .  .  Respondents  have  fllagrantly  and  wilfully  ig¬ 
nored  the  statutory  plan.  Unless  and  until  the  Board 
alters  the  new  regulations  here  involved,  or  the  Con¬ 
gress  directs  a  new  policy,  we  are  duty  bound  to 
preserve  the  integrity  of  our  processes,  and  the 
statutory  plan  that  has  been  entrusted  to  us  for  ad¬ 
ministration.  After  all,  Congress  has  delegated  to 
this  Board,  and  not  to  respondents,  the  administra¬ 
tion  of  the  Civil  Aeronautics  Act.”  R.  1467,  1468, 
1469. 

This  Court,  however,  has  not  affirmed  Respondent’s 
findings  that  the  1949  regulations  are  valid  or  that 
petitioners’  have  violated  them.  Although,  on  the  basis 
of  this  Court’s  opinion,  petitioners  may,  therefore,  not 
have  been  guilty  of  the  major  violations  charged  against 
them.2  the  sanction  imposed  by  respondent  was  predi- 


2  In  fact,  substantially  the  entire  case  was  based  upon  combined 
operations  in  violation  of  the  1949  regulations  which  this  Court 
has  not  reviewed.  Individual  regularity  was  not  even  charged  in 
the  complaint.  (See  Pet.  Br.,  pp.  47-55)  and  this  Court  has 
not  held  otherwise.  The  Section  401  violations  are  based  on 
agreements  for  '‘collective’'  or  “combined”  frequency,  a  violation 
only  under  the  1949  regulations.  The  alleged  Section  408  viola¬ 
tions,  unless  petitioners  are  found  to  be  engaged  in  a  “phase  of 
aeronautics”  are  violations  under  the  1949  regulations,  but  not 
under  the  1947  regulations.  Ever,  the  Section  401  violations  are 
such  only  if  the  “combined”  operations  are  prohibited  by  regula¬ 
tion.  Only  the  1949  regulations  had  any  such  provision. 

Respondent  pointed  out  that  a  “major  portion  of  respondent’s 
[petitioner’]  defense  to  the  charges  herein  revolves  around  the 
assertion  that  the  regulations  found  to  have  been  violated  by  re¬ 
spondents  [petitioners]  were  invalid.”  R.  1454.  Respondent  fur¬ 
ther  recognized  that  substantially  the  entire  case  was  based  on  the 
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cated  on  petitioners’  having  been  guilty  of  all  such  viola¬ 
tions.  Respondent’s  refusal  to  consider  public  interest 
considerations  was  based  on  the  same  belief. 

This  Court’s  opinion,  by  affirming  respondent’s  order 
would  put  petitioners  out  of  business  although  they  may 
never  have  been  guilty  of  the  violations  on  which  re¬ 
spondent  principally  relied  in  revoking  their  operating 
authority.  This  Court’s  order  would  effectively  foreclose 
respondent,  in  imposing  sanctions,  from  giving  proper 
consideration  to  public  interest  and  other  mitigating  fac¬ 
tors  on  the  record  as  it  now  stands. 

Respondent  stated  in  its  opinion: 

“In  summary,  the  record  supplies  multiple  inde¬ 
pendent  bases  for  revoking  the  respondent  carriers’ 
letters  of  registration:  (a)  participation  as  partners 
or  joint  venturers  in  a  Combine  which  engaged  in 
direct,  regular  and  frequent  air  transportation  with¬ 
out  authority  from  the  Board,  in  violation  of  Part 
291  and  section  401  (a);  (b)  consolidating  or  merg¬ 
ing  properties  into  one  person  in  violation  of  sec¬ 
tion  40S  (a)  (1)  of  the  Act;  (c)  individually  as  well 
as  collectively  holding  out  and  operating  regular  and 
frequent  air  transportation  services  in  violation  of 
Part  291  of  the  Economic  Regulations  and  section 
401  (a)  of  the  Act;  (d)  accepting  tickets  in  exchange 
for  air  transportation  which  did  not  comply  with  the 
requirements  of  Part  291,  accepting  passengers  from 
ticket  agents  with  whom  they  did  not  enter  into 
written  contracts,  and  failing  to  hie  any  such  agree¬ 
ments  with  the  Board,  all  in  violation  of  Part  291  of 
the  Economic  Regulations.  In  the  circumstances  of 
this  case,  any  one  of  the  four  categories  of  violations 
listed  above  justify  the  sanction  of  revocation;  and 
taken  together,  they  make  revocation  inevitable A 
Emphasis  added.  R.  1465-1466. 


“combined”  operation  problem  raised  by  the  1949  regulations.  See 
references  to  “combined  operations”  in  respondent's  opinion.  R. 
1458-1461. 
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Assuming  this  Court  concludes  that  its  affirmance  is 
correct,  this  matter  should  be  remanded  to  respondent 
for  reconsideration  on  the  question  of  the  sanction  to  be 
imposed.  Otherwise  this  Court  should  reconsider  and 
rehear  this  case  and  decide  each  of  the  issues  urged  by 
petitioners.3 


3  Petitioners’  alleged  violations  of  respondent’s  1949  regulations 
of  which  respondent  has  in  all  cases  assumed  the  validity,  have 
been  urged  and  successfully  relied  on  in  petitioners'  certificate 
proceedings  before  respondent  to  prove  that  petitioners  are  not 
‘‘fit,  willing  or  able”  to  be  granted  a  certificate  of  public  con¬ 
venience  and  necessity  under  Section  401  of  the  Civil  Aeronautics 
Act.  Thus  petitioners  have  been  and  will  be  denied  further  ap¬ 
plications  for  certificates  of  public  convenience  and  necessity  be¬ 
cause  of  alleged  violations  of  the  1949  regulations,  even  though 
judicial  review,  were  it  granted,  might  establishe  that  petitioners 
had  never  violated  those  regulations.  Petitioners  have  expended 
substantial  sums  in  prosecuting  such  applications. 


CONCLUSION 

WHEREFORE,  petitioners  pray  the  Court  to  recon¬ 
sider  its  decision  of  January  15,  1957,  in  this  proceeding 
and  upon  such  reconsideration  to  vacate  that  order,  and 
modify  its  decision,  to  grant  oral  argument  if  convenient 
to  the  Court,  and  for  such  other  and  different  relief  as 
may  be  appropriate  in  view  of  the  matters  herein  above 
set  forth. 


i 
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CERTIFICATION 

The  foregoing  petition  for  rehearing  is  presented  in 
good  faith  and  not  for  delay. 

Respectfully  submitted, 

Telford  Taylor 
Hardy  K.  Maclay 
Walter  D.  Hansen 
1317  F.  Street,  N.  W. 
Washington  4,  D.  C. 
Attorneys  for  Petitioners. 

Of  Counsel: 

Landis,  Taylor  &  Scoll 
400  Madison  Avenue 
New  York,  New  York 
Dated,  Jan.  15,  1957 
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SUPPLEMENT 

Section  7.  of  the  Air  Mail  Act  of  1934;  4S  Stat.  933,  93G 

(a) : 

“After  December  31,  1934,  it  shall  be  unlawful  for 
any  person  holding  an  air-mail  contract  to  buy, 
acquire,  hold,  own,  or  control,  directly  or  indirectly, 
any  shares  of  stock  or  other  interest  in  any  other 
partnership,  association,  or  corporation  engaged  di¬ 
rectly  or  indirectly  in  any  phase  of  the  aviation  in¬ 
dustry,  whether  so  engaged  through  air  transporta¬ 
tion  of  passengers,  express,  or  mail,  through  the 
holding  of  an  air-mail  contract,  or  through  the  man¬ 
ufacture  or  sale  of  airplanes,  airplane  parts,  or  other 
materials  or  accessories  generally  used  in  air  trans¬ 
portation,  and  regardless  of  whether  such  buying, 
acquisition,  holding,  ownership,  or  control  is  done 
directly,  or  is  accomplished  indirectly,  through  an 
agent,  subsidiary,  associate,  affiliate,  or  by  any  other 
device  whatsoever:  Provided,  That  the  prohibitions 
herein  contained  shall  not  extend  to  interests  in  land¬ 
ing  fields,  hangars,  or  other  ground  facilities  neces¬ 
sarily  incidental  to  the  performance  of  the  transporta¬ 
tion  service  of  such  air-mail  contractor,  nor  to  shares 
of  stock  in  corporations  whose  principal  business 
is  the  maintenance  or  operation  of  such  landing  fields, 
hangars,  or  other  ground  facilities/' 

(b) : 

“After  December  31,  1934,  it  shall  be  unlawful  (1) 
for  any  partnership,  association,  or  corporation,  the 
principal  business  of  which,  in  purpose  or  in  fact, 
is  the  holding  of  stock  in  other  corporations,  or  (2) 
for  any  partnership,  association,  or  corporation  en¬ 
gaged  directly  or  indirectly  in  any  phase  of  the 
aviation  industry,  as  specified  in  subsection  (a)  of 
this  section,  to  buy,  acquire,  hold,  own,  or  control, 
directly  or  indirectly,  either  as  specified  in  such  sub¬ 
section  (a)  or  otherwise,  any  shares  of  stock  or 
other  interests  in  any  other  partnership,  association, 
or  corporation  which  holds  an  air-mail  contract.” 

(c) : 

“No  person  shall  be  qualified  to  enter  upon  the  per¬ 
formance  of  an  air-mail  contract,  or  thereafter  to 
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hold  an  air-mail  contract,  if  at  or  after  the  time 
specified  for  the  commencement  of  mail  transporta¬ 
tion  under  such  contract,  such  person  is  (or,  if  a 
partnership,  association,  or  corporation,  has  and  re¬ 
tains  a  member  officer  or  director  that  is)  a  member, 
officer,  director,  or  stockholder  in  any  other  partner¬ 
ship  association,  or  corporation,  whose  principal 
business,  in  purpose  or  in  fact,  is  the  holding  of 
stock  in  other  corporations,  or  which  is  engaged  in 
any  phase  of  the  aviation  industry,  as  specified  in 
subsection  (a)  of  this  section.” 
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CITY  OF  WASHINGTON  ) 

) 

DISTRICT  OF  COLUMBIA  ) 

AFFIDAVIT  OF  WALTER  D.  HANSEN 

Walter  D.  Hansen  being  duly  sworn  on  oath,  deposes 
and  says : 

That  on  January  11,  1957,  he  went  to  the  Docket  Sec¬ 
tion  of  the  Civil  Aeronautics  Board,  Commerce  Depart¬ 
ment,  Washington  25,  D.  C.,  and  made  a  dilligent  search 
in  the  Civil  Aeronautics  Board  Docket  Section’s  Com¬ 
plaint  Investigation  File  and  noted  the  docket  number 
of  all  complaints  or  Board  investigations  with  respect  to 
alleged  violations  by  large  irregular  air  carriers. 

That  after  obtaining  all  such  docket  numbers,  he  then 

went  to  the  Civil  Aeronautics  Board  Docket  Section’s 

Docket  Entry  file  and  from  that  file  obtained  the  date  of 
•/ 

oral  argument,  if  any,  and  the  date  of  the  decision  in  the 
particular  docket. 

That  all  cases,  to  date,  of  oral  argument  and  the  date 
of  the  decision  obtained  as  a  result  of  his  investigation, 
are  listed  as  footnote  2  of  the  Petition  for  Rehearing  in 
U.S.  App.  D.C.,  Case  No.  12,858. 

/s/  Walter  D.  Hansen 
Walter  D.  Hansen 


Subscribed  and  sworn  to  before  me  this  11th  day  of 
January  1957,  signed: 


/s/  Frieda  K.  Hauck 

Frieda  K.  Hauck,  Notary  Public 


(Seal) 


My  Commission  expires  31  March  1957. 
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In  The 


Hrnfrit  States  CCmtrt  of  Appeals 

For  the  District  of  Columbia  Circuit 

CASE  NO.  12,858 

North  American  Airlines,  Incx,  et  al 

Petitioners, 

v. 

Civil  Aeronautics  Board, 

Respondent . 

On  Petition  to  Review  Order  of  the 
Civil  Aeronautics  Board 


REPLY  BRIEF  FOR  PETITIONERS 


THE  QUESTION  OF  THE  DISQUALIFICATION  OF 
RESPONDENT’S  MEMBER  HARMAR  DENNY1 

A.  The  Motion  to  Disqualify  was  Timely  Filed. 

In  support  of  its  ruling  that  the  motion  to  disqualify 
was  untimely  filed,  respondent  found:2  (1)  that  most  of 
the  alleged  facts  occurred  about  a  year  prior  to  filing, 
(2)  that  petitioners,  having  failed  to  make  a  contrary 


1  Point  I,  p.  9  of  petitioners'  brief ;  Point  IV  C.  p.  55  of  re¬ 
spondent’s  brief.  A  ruling  on  this  point  in  favor  of  petitioners 
would  establish  the  invalidity  of  respondent’s  entire  order.  Berk¬ 
shire  Employees ’  Association  V.  NLRB,  121  F.  2d  235,  239  (3rd 
Cir.  1941);  Colonial  Airlines,  Inc.,  Motions,  9  C.A.B.  273,  276 
(1948);  Narragansett  Racing  Association  v.  Kieman ,  59  R.I.  90, 
194  Atl.  692  (1937).  Remand,  without  consideration  of  other 
points  urged  by  petitioners,  would  be  required.  Marquette  Ce¬ 
ment  Mfg.  Co.  v.  FTC,  147  F.  2d  589,  590-591  (7th  Cir.  1947). 

2  The  specific  findings  are  quoted  in  note  74  at  p.  55  of  re¬ 
spondent’s  brief. 
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showing,  are  presumed  to  have  known  these  facts  and  to 
have  been  able  to  bring  them  to  respondent’s  attention 
at  or  about  the  time  of  their  occurrence,  and  (3)  that  fil¬ 
ing  of  the  motion,  when  respondent’s  decision  was  immi¬ 
nent,  was  untimely  because  if  this  were  not  the  case, 
petitioners  could  withhold  filing  until  they  had  reason  to 
believe  that  the  member  in  question  had  voted  against 
them. 

Respondent’s  brief  appears  to  be  intended  to  furnish 
two  additional  supporting  grounds  not  relied  on  in  re¬ 
spondent’s  order,  Le.,  (1)  that  filing  was  untimely  because 
it  occurred  subsequent  to  respondent’s  “deliberations” 
and  to  “formulation  of  its  decision”  (Resp.  Br.  p.  55), 
and  (2)  that  petitioners’  filing  was  untimely  under  a 
rule  of  practice  (Resp.  Br.  p.  56).  On  brief,  (pp.  55-56) 
respondent  also  appears  to  misstate  petitioners’  position 
in  the  following  sentence: 

“.  .  .  they  [petitioners]  assert  in  substance  the  right 
which  the  Board  believed  not  to  exist,  i.e.,  to  with¬ 
hold  challenge  ‘up  to  almost  the  last  minute’  in  the 
hope  that  the  decision  may  go  the  other  way,  and 
then  to  advance  the  claim  of  disqualification.” 

Reference  to  the  text  apparently  relied  on  by  respondent 
(Pets.  Br.  pp.  16-17)  discloses  that  the  quoted  sentence 
does  not  state  petitioners’  position. 

None  of  the  cases  relied  on  by  respondent  is  in  point. 
As  respondent  has  recognized,  all  of  them  involve  situa¬ 
tions  in  which  the  motion  for  relief  was  filed  after  the 
action,  from  which  relief  was  sought,  had  been  taken.3 


3  See  note  77  at  p.  56  of  respondent’s  brief. 

In  United  States  v.  L.  A.  Tucker  Truck  Lines,  344  U.S.  33  (1952), 
the  ICC  issued  a  certificate  of  public  convenience  and  necessity 
at  the  conclusion  of  the  usual  lengthy  administrative  proceeding. 
A  petition  to  secure  judicial  review  was  filed,  a  three  judge  court 
convened,  and  on  the  hearing  date  request  was  made  to  amend 
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Petitioners  in  the  instant  case  challenged  Member 
Denny’s  qualifications  to  participate  in  a  decision  which 
had  not  yet  issued.4  The  motion  was  thus  timely  filed.5 
Since  it  w*as  petitioners’  belief  that  its  motion  was  being 
filed  at  an  appropriate  time  to  enable  respondent  to 
grant  the  relief  requested,  petitioners  had  no  reason  to 


so  as  to  challenge  appointment  of  the  hearing  examiner.  The 
Court  said  at  37 : 

“.  .  .  orderly  procedure  and  good  administration  require  that 
objections  to  the  proceedings  of  an  administrative  agency  be 
made  while  it  has  opportunity  for  correction  in  order  to  raise 
issues  reviewable  by  the  Court." 

The  question  was  never  raised  before  the  Commission. 

In  Delaney  v.  United  States,  263  U.S.  586  (1924),  and  Tinkoff 
v.  United  States,  86  Fed.  868  (7th  Cir.  1937),  petition  for  re¬ 
hearing  first  raised  the  question  whether  one  of  the  appeal  judges 
who  had  participated  in  the  decision  was  disqualified  under  28 
U.S.C.  Section  216.  In  Marquette  Cement  Mfg.  Co.  V.  FTC  147 
F.  2d  589  (7th  Cir.  1945),  motion,  first  made  at  oral  argument 
after  completion  of  all  steps  in  the  proceeding  including  hearing, 
etc.,  challenged  the  agency's  right  to  take  any  steps  in  the  pro¬ 
ceeding,  including  hearing,  and  all  other  steps  already  completed. 

4  Timeliness  clearly  could  not  be  determined  as  respondent's 
brief  would  appear  to  contend,  (p.  55)  with  reference  to  respond¬ 
ent's  “deliberations"  or  “formulation  of  its  decision,"  steps  in  the 
administrative  process,  which  are  confidential,  privileged  from 
disclosure,  parts  of  wrhat  respondent  refers  to  as  its  “internal 
decisional  process"  (Resp.  Br.,  p.  52).  In  any  event  respondent 
does  not  rely  on  this  ground  in  its  order  and  does  not  disclose  in 
its  order  wrhen  it  considered  or  deliberated  on  the  case.  The  time 
of  such  consideration  and  deliberation,  an  improper  consideration 
in  any  event,  therefor  cannot  be  relied  on  here.  Respondent's 
order  in  fact  says  “Decided,  July  1,  1955."  Tr.  6782. 

5  In  respondent’s  brief  (p.  56)  reference  is  made  to  a  rule  of 
practice  not  relied  on  in  respondent's  order.  The  rule  provides 
that  motions  generally  must  be  filed  “at  an  appropriate  time  de¬ 
pending  upon  the  nature  thereof  and  the  relief  requested  therein." 
14  CFR  302.18.  The  motion  seems  clearly  to  have  been  filed  at  an 
appropriate  time  to  secure  the  disqualification  of  Member  Denny 
from  participation  in  respondent’s  decision  since  that  decision 
was  then  a  future  step  in  the  proceeding. 
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set  forth  facts  the  purpose  of  which  would  .be  to  justify 
late  filing.  Petitioners,  therefore,  had  no  reason  to  set 
forth  the  time  at  which  each  statement  made  by  Member 
Denny  first  came  to  their  knowledge.  Except  insofar  as 
such  statements  were  made  directly  by  Member  Denny  to 
one  of  the  petitioners  or  to  someone  closely  identified 
with  them  (Tr.  6773-6775,  6776-6777),  there  can  be  no  pre¬ 
sumption  as  to  the  time  when  such  statements  first  came 
to  petitioners’  knowledge.  Most  statements  relied  on  were 
made  to  third  parties.  (Tr.  6775-6776,  6777).  If  relevant 
at  all,  contrary  to  petitioners’  view,  the  time  at  which 
various  facts  came  to  petitioners’  knowledge  could  have 
been  established  in  the  hearing  requested  by  petitioners 
and  denied  by  respondent.  Tr.  6772,  6838-6839. 

Since  petitioners  did  not  challenge  any  earlier  step  in 
the  proceeding  and  sought  only  to  disqualify  Member 
Denny  from  participating  in  the  final  decision,  there  was 
no  reason  why  petitioners  should  have  filed  earlier  than 
they  did  even  though  they  had  known  all  of  the  facts  long 
before  filing.  Appreciably  earlier  filing,  unnecessary  in 
any  event  either  in  the  interest  of  orderly  administrative 
procedure  or  to  protect  the  rights  of  anyone,  would  in 
all  likelihood  have  resulted  in  there  being  unavailable  to 
petitioners  the  statements  made  by  Member  Denny  on 
June  16,  1955  (Tr.  6777)  and  sometime  in  May,  1955.  Tr. 
6777.  These  statements  are  relevant  and  important,  es¬ 
pecially  so  in  that  they  are  different  from  any  previous 
statements  and  appear  to  support,  quite  independently, 
the  necessary  “personal”  bias  and  prejudice.  See  note  79 
at  p.  58  of  Resp.  Br. 

B.  The  Facts  Alleged  Establish  Member  Denny’s 
Disqualification. 

Attacking  an  airlines’  safety  is  probably  the  most  dam¬ 
aging  and  thus,  if  false,  the  most  malicious  charge  that 
can  be  made  against  it.  Member  Denny  made  false  state- 
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ments  concerning  the  safety  of  petitioners’  -operation.  Tr. 
6773-6775.  Five  days  later  he  vehemently  denied  having 
made  such  statements  and  stated  further:  “that  he  knew 
that  there  w^as  no  question  of  safety  involved  in  the  oper¬ 
ation  of  respondent  [petitioners]  carriers  and  that  he 
knew  they  had  an  excellent  safety  record  .  .  .  Tr. 
6773-6775.  Two  or  three  weeks  later,  with  full  knowledge 
of  the  facts,  he  deliberately  made  false  statements  con¬ 
cerning  the  safety  of  North  American’s  operation  to  per¬ 
sons  inquiring  of  him  with  respect  to  North  American. 
Tr.  6775.  He  made  a  similar  deliberately  false  statement 
at  a  meeting  of  the  Civil  Aeronautics  Board  at  a  later 
time.  Tr.  6775-6776.  These  statements  alone  may  suffi¬ 
ciently  show  personal  bias  and  prejudice  against  peti¬ 
tioners.  In  addition,  referring  to  the  North  American 
operation,  Member  Denny  stated:  “.  .  .  gangsters  have 
taken  over  the  operations  and  they  have  to  be  put  out  of 
business.”  Tr.  6776-6777.  Member  Denny,  in  a  Board 
meeting,  oniy  30  to  60  days  prior  to  issuance  of  respond¬ 
ent’s  decision  in  this  matter,  stated  that  petitioners  were 
“crooks  and  characters”  (Tr.  6777)  and  later,  only  2 
weeks  before  decision,  referring  to  petitioners’  counsel, 
he  stated  to  a  third  party,  .  .  it  is  too  ’bad  that  he  is 
on  the  wrong  side.”  Every  statement  made  by  Member 
Denny  was  in  fact  false.  Tr.  6777.  In  the  nature  of  re¬ 
lief  alternative  to  disqualification,  petitioners  requested 
a  hearing  with  the  right  to  call  respondent’s  employees 
and  others  as  witnesses.  Having  denied  this  hearing,  re¬ 
spondent  cannot  nowr  rely  on  inferences  or  rationaliza¬ 
tions  most  favorable  to  its  position  in  this  matter.  Resp. 
Br.,  pp.  57-58. 

The  facts  in  the  cases  relied  on  in  respondent’s  brief 
(p.  58)  are  in  no  way  comparable  to  those  shown  on  this 
record. 
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RESPONDENT’S  SEPARATE  AIR  CARRIER-PART¬ 
NERSHIP-JOINT  VENTURE  FINDING 
CANNOT  BE  SUSTAINED 

Respondent's  finding  that  the  corporate,  individual  and 
partnership  petitioners  together  constitute  “a  single,  in¬ 
tegrated  air  carrier  operated  as  a  partnership  or  joint 
venture”  (Tr.  6791,  6793,  6S01,  6S09)  is  of  critical  im¬ 
portance  to  respondent’s  theory  of  the  case.  Reference 
to  its  brief  and  opinion  will  disclose  how  extensively  this 
finding  has  been  woven  into  the  rationale  of  its  opinion  6 
and  the  several  instances  in  which  respondent  must  rely 
on  this  finding.  It  constitutes  the  basis  for  respondent’s 
finding:  (1)  that  the  individual  petitioners  are  engaged 
in  air  transportation  7  in  violation  of  Section  401  of  the 


0  By  this  finding,  variously  stated  in  opinion  and  brief,  respond- 
end  creates  for  purposes  of  its  decision,  an  entirely  separate  en¬ 
tity:  “.  .  .  this  case  involves  an  entirely  separate  air  carrier  not 
holding  any  operating  authority  under  the  Act,  rather  than  sep¬ 
arate  air  carriers  employing  a  common  ticket  agent.  As  a  sepa¬ 
rate  and  distinct  carrier ,  ‘North  American  Airlines'  is  unlawfully 
engaged  in  air  transportation  without  regard  to  any  question  of 
validity  of  the  Board's  regulations."  (Resp.  Br.,  p.  18).  .  .  the 

composite  organization  known  as  ‘North  American  Airlines  is  an 
air  carrier ."  (Resp.  Br.,  p.  18)  (Emphasis  added).  .  .  partici¬ 
pation  as  partners  or  joint  venturers  .  .  ."  in  this  separate  carrier 
is  found  to  be  grounds  for  revoking  petitioner  carriers'  operating 
authority.  Tr.  6801. 

7  Respondent’s  hearing  examiner  found  that  the  individual  peti¬ 
tioners  w^ere  indirectly  engaged  in  air  transportation.  Respondent 
rejected  this  finding,  stating: 

“We  believe  it  is  more  in  accord  with  the  facts  to  look 
upon  the  Combine  as  a  single  integrated  carrier  which  sells 
and  provides  for  transportation.  On  this  analysis  the  indi¬ 
vidual  respondents  [petitioners]  as  well  as  the  carrier  re¬ 
spondents  [petitioners]  are  engaged  directly  in  air  transpor¬ 
tation." 

Tr.  6793,  and  paragraph  no.  3  of  Tr.  6809.  See  also  Resp.  Br., 
p.  17  and  note  15  at  p.  19  of  Pets.  Br. 
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Act,  52  Stat.  987,  49  U.S.C.  §  481;  (2)  that  petitioners, 
including  the  carrier  petitioners,8  consolidated  and  merged 
their  properties  in  violation  of  Section  408  (a)(1)  of  the 
Act,  52  Stat.  1001,  49  U.S.C.  §  488(a)(1)  and  (3)  that 
petitioners’  operations  constitute  violations  by  all  of  them 
of  Section  401  of  the  Act,  supra ,  regardless  of  the  validity 
of  the  regulations  which  petitioners  have  challenged.9 

Respondent  places  all  violations  relied  on  in  support 
of  its  order  in  four  categories  (Tr.  6801-6802)  the  first 
two  of  which:  (1)  participating  as  partners  or  joint  ven¬ 
turers  in  unauthorized  operations  of  the  “separate”  “com¬ 
posite”  carrier  or  “combine”  (Tr.  6801),  and  (2)  unlaw¬ 
fully  consolidating  or  merging  properties  (Tr.  6801),  are 
dependent  entirely  upon  the  validity  of  its  “separate  car¬ 
rier”  finding.  In  the  remaining  two  categories;  “individ¬ 
ual”  frequency  and  regularity  (Tr.  6801-6802)  was  not 
charged  in  the  complaint  (Pets.  Br.,  pp.  47-55) ;  and  “col¬ 
lective”  frequency  and  regularity  (Tr.  6801-6S02)  and 
violations  of  ticketing  and  ticket  agency  regulations  (Tr. 
6802)  depend  on  the  validity  of  challenged  regulations. 
Pets.  Br.,  pp.  33-46. 


8  Referring  to  respondent's  “partnership-joint  venture-separate 
air  carrier"  finding,  respondent  finds  “to  this  extent  the  respond¬ 
ents  [petitioners]  consolidated  or  merged  their  properties,  etc. 

. ”  Tr.  6801,  see  also  p.  17,  Resp.  Br.,  and  note  15  at  p.  19 

of  Pets.  Br.  This  constitutes  the  sole  finding  of  a  violation  of 
Section  408  of  the  Act,  52  Stat.  1001,  49  U.S.C.  488,  by  the  carrier 
petitioners  and  hence  constitutes  the  sole  grounds  based  on  that 
section  for  revoking  the  carriers'  operating  authority.  The  other 
alleged  violation  of  that  section,  i.e .,  408  (a)(5)  of  the  Act,  52 
Stat.  1001,  49  U.S.C.  488(a)(5),  control  of  carrier  petitioners  by 
individual  petitioners  runs  only  against  the  latter.  See  p.  68 
Examiner's  Initial  Decision,  Tr.  6512;  Point  III  B,  Pets.  Br.,  pp. 
26-27 ;  paragraph  numbers  1  and  2,  Tr.  6808-6809. 

9  Tr.  6790-6791.  See  also  pp.  7  and  18  of  Resp.  Br.,  and  note 
15  at  p.  19  of  Pets.  Br.  Under  this  finding  and  paragraph  num¬ 
ber  3  at  Tr.  6809,  every  petitioner  would  be  in  violation  of  Section 
401  of  the  Act,  52  Stat.  987,  49  U.S.C.  §  481,  as  a  participant, 
Tr.  6791,  in  the  “partnership"  or  “joint  venture"  “carrier"  cre¬ 
ated  by  respondent  even  though  all  regulations  were  invalid. 
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Respondent’s  partnership- joint  venture-separate  inte¬ 
grated  air  carrier  finding  cannot  .be  sustained.10 

Assuming  every  fact  most  favorable  to  respondent  (see 
notes  8-10,  pp.  12-15  of  Resp.  Br.),  the  record  does  not 
show  the  existence  of  any  entity,  whether  partnership  or 
otherwise,  separate  and  distinct  from  the  various  actual 
petitioners,  parties  to  this  proceeding.  Nor  do  such  facts 
show  that  every  petitioner  is  a  partner  or  a  joint  ven¬ 
turer  in  any  such  entity.  In  determining  the  propriety 
of  respondent’s  finding  to  the  contrary,  no  consideration 
can  properly  be  given  to  whether  petitioners’  conduct  was 
considered  to  have  been  lawful  or  unlawful,  proper  or 
improper,  or  beneficial  or  harmful  to  the  interest  of 
others,  public  or  private.  The  question  is  whether  peti¬ 
tioners  actually  constituted  a  separate  partnership  air 
carrier,  not  whether  they  should  by  means  of  a  legal  fic¬ 
tion,  be  treated  as  such,  possibly  because  of  violations  of 
law  or  regulations  and  to  further  some  proper  purpose 


10  In  reaching  this  finding,  it  is  to  be  noted  that  respondent 
did  not  and  did  not  purport  to  create  a  “separate”  air  carrier  or 
to  constitute  each  petitioner  a  partner  or  joint  venturer  in  this 
carrier  by  way  of  legal  fiction,  quasi  contract,  or  anything  in  the 
nature  of  estoppel  based  on  findings,  ex.  gr.  of  fraud  or  of  viola¬ 
tions  of  law  or  regulations,  as  a  means  of  protecting  a  public  or 
important  private  interest.  Respondent,  thus  did  not  and  did 
not  purport  or  intend  to  proceed  on  any  theory  akin  to  “piercing 
the  corporate  veil”  -where  violations  of  law  found  to  exist,  would 
constitute  a  basis  for  piercing  the  veil,  or  in  this  case,  for  creat¬ 
ing  the  “separate”  carrier.  Respondent's  “creation”  of  the  “sep¬ 
arate”  “partnership”  carrier  purports  instead  to  be  based  on 
“actual”  facts  as  respondent  has  found  them.  Note  17  at  p.  19, 
Resp.  Br.  Having  first  created  this  entity  by  its  findings,  re¬ 
spondent  then  proceeds  to  use  the  existence  of  this  “carrier”  to 
establish  violations  which  it  could  not  otherwise  establish.  Con¬ 
trary  to  the  suggestion  set  forth  in  note  17  at  page  19  of  Re- 
pondent's  Brief,  therefore,  there  is  not  involved  here  any  question 
of  or  akin  to  “piercing  the  corporate  veil.”  Not  having  proceeded 
on  any  such  theory  or  made  findings  of  a  type  which  would  be 
required  to  do  so,  no  such  theory  can  now  be  relied  on  to  sustain 
respondent's  order. 
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conceived  to  be  in  the  public  interest.  Respondent  did 
not  proceed  on  any  such  basis  and  made  no  such  findings. 
See  note  10,  supra.  As  stated  in  a  case  cited  by  re¬ 
spondent:11 

.  .  a  corporation  will  be  looked  upon  as  a  legal 
entity  as  a  general  rule,  and  until  sufficient  reason  to 
the  contrary  appears  .  .  . 

Although  the  individual  petitioners  own  all  of  the  stock 
in  North  American  Air  Coach  System,  Inc.,  unless  there 
is  some  valid  reason  for  so  doing,  there  is  no  justifica¬ 
tion  for  ignoring  its  corporate  character  and  thus  find¬ 
ing  that  its  stockholders  personally  sell  and  offer  for 
sale,  air  transportation  to  the  public.  Assuming  the  in¬ 
dividual  petitioners  own  all  of  the  stock  in  the  corporate 
air  carrier  petitioners  under  whose  operating  authority 
aircraft  leased  from  individual  petitioners,  are  operated 
in  air  transportation,  there  is  no  reason  to  ignore  the 
corporate  character  of  the  carriers  and  to  hold  that  the 
individual  stockholders  are  personally  performing  the  air 
transportation.  Nor  do  the  facts  most  favorable  to  re¬ 
spondent,  support  the  finding  that  all  petitioners  consti 
tute  a  “separate”  or  “single  integrated  carrier”  operated 
as  a  “ partnership  or  joint  venture”:  ownership  by  the  in¬ 
dividual  petitioners  of  stock  of  the  carriers  and  of  the 
ticket  agency,  and  of  aircraft  leased  to  carriers,  the  use 
of  common  offices  (note  9,  at  p.  13  of  respondent’s  brief), 
the  fact  that  all  profits  go  to  the  individual  petitioners, 
a  normal  adjunct  of  ownership  both  of  the  aircraft  and 
of  stock  in  operating  companies  (note  9  at  p.  14,  Resp. 
Br.) ;  the  fact  that  operations  are  conducted  under  the 
supervision  of  a  single  chief  pilot,  a  single  operations 
manager  and  a  single  maintenance  director,  supervised  by 
the  individual  petitioners  (note  9  at  p.  14  of  Resp.  Br.) ; 
the  fact  that  the  individual  petitioners  guaranteed  certain 


11  United  States  v.  Milwaukee  Refrigerator  Transit  Co.,  142 
Fed.  247,  255  (ED  Wis.  1905),  cited  at  p.  19  of  Resp.  Br. 
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payments  for  the  operating  companies  (note  9  at  p.  14 
of  Resp.  Br.) ;  the  fact  that  air  transportation  is  held  out 
in  the  name  North  American  Airlines  and  North  Ameri¬ 
can  (note  10  at  pp.  14-15  of  Resp.  Br.).  All  of  these  facts 
most  favorable  to  respondent,  as  well  as  any  that  may 
not  have  been  specifically  referred  to,  show  the  actual 
situation  to  be  that  petitioners  own  all  of  the  stock  in 
air  carriers  which  engage  in  air  transportation,  and  in  a 
company  which  sells  air  transportation  and  offers  it  for 
sale  to  members  of  the  public;  that  they  own.  aircraft 
which  they  lease  to  these  carriers;  that  they  thus  receive 
all  of  the  profits;  that  they  quite  naturally  exercise  di¬ 
rection  and  supervision  to  varying  degrees  over  the  oper¬ 
ations  of  all  companies  the  stock  of  which  they  are  here 
assumed  to  be  owners.  The  offering  of  service  to  the 
public  in  the  name  North  American  Airlines,  or  North 
American,  cannot  be  relied  on  to  support  a  finding  that 
this  is  in  fact  a  carrier,  separate  and  distinct  from  North 
American  Airlines  or  North  American  Aircoach  Systems, 
Inc.,  two  of  the  petitioners. 

Cases  relied  on  by  respondent,  ( Thompson  v.  United 
States ,  321  U.S.  19  (1944);  United  States  v.  California , 
297  U.S.  175  (1936)  and  cases  cited  in  note  16  at  p.  19 
of  respondent’s  brief)12  in  support  of  its  separate — part- 


12  In  the  Lowe  Case,  116  Utah  376.  210  2d  558  (1949)  the 
only  one  which  has  any  remote  resemblance  to  the  position  urged 
by  respondent,  three  corporations  engaged  in  the  hardware  busi¬ 
ness,  no  one  of  which  was  authorized  to  engage  in  the  business 
of  “transporting  property  for  hire”  within  the  meaning  of  a  cer¬ 
tain  statute,  entered  into  a  formal,  written  agreement  under 
w’hich  each  had  precisely  equal  rights  and  liabilities,  to  engage 
in  the  business  of  what  the  court  held  to  be  “transportation  of 
property  for  hire.”  The  statutory  definition  of  “person”  included 
an  “association”  and  the  court  therefore  held  that  the  three  cor¬ 
porations  w'ere  engaged  in  the  business  as  an  association.  Having 
held  that  the  service  performed  was  “transportation  for  hire” 
the  court  merely  carried  out  the  intention  of  the  parties  that 
the  three  corporations  under  their  agreement,  performed  the 
service  as  an  “association.” 
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nership — joint  venture — air  carrier  finding  are  not  at  all 
in  point 

The  Thompson  case,  supra ,  has  to  do  with  statutory 
intent  as  to  whether  the  carrier  ‘‘holding  out”  or  the  one 
“performing”  service  under  certain  circumstances,  was 
entitled  to  a  grandfather  certificate.  No  separate  entity 
was  involved.  The  California  case,  supra,  involves  the 
question  wdiether  a  certain  railroad  carrier,  being  oper¬ 
ated  by  a  sovereign  state  was  intended  to  be  included 
within  a  certain  statute  which  covered  such  carriers  but 
did  not  specifically  mention  the  sovereign  state. 

In  none  of  the  cases  (note  16  at  p.  19  of  Resp.  Br.),  is 
any  “separate”  entity  involved  or  discussed.  They  stand 
only  for  the  obvious  proposition  that  an  association  or 
partnership  under  most  statutes  regulating  carriers,  can 
be  a  “person”  and  hence  a  carrier.  In  all  of  the  cases, 
the  entity  found  to  be  a  carrier  was  one  which  had  been 
formally  organized  and  brought  into  existence  by  the  per¬ 
sons  involved,  as  the  type  of  entity  it  purported  to  be.  In 
no  case  was  it  found  that  an  entity,  partnership,  associa¬ 
tion  or  otherwise,  existed  contrary  to  the  actual  inten¬ 
tion  of  the  persons  involved.  As  respondent  is  of  course, 
well  aware,  it  w'as  not  petitioner’s  intention  to  be  a  single 
or  separate  company.  The  fact  that  some  of  the  peti¬ 
tioners  have  filed  jointly  for  a  certificate  of  public  con¬ 
venience  and  necessity  (Resp.  Br.,  p.  19),  obviously  does 
not  make  them  either  a  partnership  or  any  other  single 
entity,  or  a  carrier.  Reliance  by  respondent’s  counsel  on 
the  theory  that  “the  law'  is  quick  to  look  through  subter¬ 
fuges”  is  misplaced.  Respondent  did  not  base  its  creation 
of  a  “single-separate-partnership-joint  venture  carrier”  on 
any  such  theory.  It  purports  to  have  found  contrary  to 
petitioners  intention  and  to  actual  fact,  that  all  petition¬ 
ers  were  a  partnership  or  joint  venture,  a  separate  en¬ 
tity. 
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On  the  basis  of  this  record,  respondent  could  not  find 
that  petitioners  are  actually  a  single  separate  carrier 
“partnership",  that  this  “partnership"  engaged  in  air 
transportation,  in  violation  of  Section  401  of  the  Act, 
supra ,  that  all  petitioners  are  “participants"  in  it  and 
therefore  individually  in  violation  of  that  section,  that 
since  they  are  such  a  partnership  they  “to  this  extent" 
merged  or  consolidated  their  properties  in  violation  of 
Section  40S  (a)(1)  of  the  Act,  supra ,  or  that  because  they 
are  this  partnership,  they  are  in  violation  “regardless  of 
the  validity"  of  respondent's  regulations. 

INDIVIDUAL  REGULARITY 

The  regulator}’  provision  concerning  the  holding  out  of 
regular  service  by  an  irregular  carrier  prohibits  a  car¬ 
rier  from  holding  out  that  it  operates  such  service.13  As 
respondent  has  found  and  as  charged  in  the  complaint 
(Tr.  8),  no  service  has  ever  been  held  out  directly  or 
through  petitioner,  North  American  Air  Coach  Systems, 
Inc.,  in  the  name  of  any  petitioner  carrier  except  North 
American  Airlines.14  Contrary  to  respondent’s  position 
(Resp.  Br.,  p.  25),  neither  Trans  National  Airlines,  Trans 
American  Airways  or  Hemisphere  Air  Transport  can  be 
found  to  have  held  out  directly  or  through  North  Ameri¬ 
can  Air  Coach  Systems  that  it  operates  regular  service, 
or  to  have  authorized  or  permitted  North  American  Air 
Coach  Systems  to  have  held  out  regular  service  on  its 


13  “The  term  irregular  carrier  means  any  air  carrier  which  .  .  . 
(3)  does  not  .  .  .  hold  out  to  the  public  expressly  or  by  course  of 
conduct  that  it  operates  one  or  more  aircraft  between  designated 
points  .  .  .  regularly  .  .  .  .”  Section  291.1  of  respondent’s  1949 
regulations,  Supp.  p.  18  to  petitioners’  brief.  (Emphasis  added). 

14  “None  of  the  wide  variety  and  extensive  advertising  .  .  . 
carries  any  information  which  w’ould  notify  the  public  .  .  .  that 
any  carrier  other  than  ‘North  American  Airlines’,”  provides  the 
service.  Tr.  6499.  See  note  10  at  pp.  14-15  of  Resp.  Br. 


13 


behalf.  With  respect  to  holding  out  service  by  use  of  the 
name  North  American,  the  Examiner  appears  to  have 
found,  and  it  is  respondent’s  position  before  this  court 
(note  10  at  pp.  14-15  of  Resp.  Br.),  that  North  American 
Air  Coach  Systems,  Inc.  was  the  company  referred  to 
and  that  the  public  understood  that  company  to  be  the 
carrier  (Tr.  G509)  from  whom  they  purchased  and  .ob¬ 
tained  transportation-  See  last  section.,  note  10  at  p.  15 
of  Resp.  Br.  It  can  only  be  held  on  the  basis  of  the  rec¬ 
ord,  respondent’s  findings  and  respondent’s  position  be¬ 
fore  this  court,  that  all  holding  out  of  service  to  the  pub¬ 
lic  was  on  behalf  of  petitioner.  North  American.  Air  Coach 
Systems,  Inc.,  rather  than  on  behalf  of  either  petitioner, 
North  American  Airlines,  Inc.,  or  of  any  “separate”  cor¬ 
porate  entity  sought  to  be  created  by  respondent’s  find¬ 
ings.  On  this  basis,  petitioner,  North  American.  Air  Coach 
Systems,  Inc.,  might  properly  be  ordered  to  cease  and  de¬ 
sist  from  representing  itself  to  be  a  carrier,  and  from  en¬ 
gaging  in  air  transportation.  No  order  can  properly  be 
based  on  a  finding  of  holding  out  of  air  transportation 
by  any  other  of  petitioners. 


TEE  VALIDITY  OF  RESPONDENT’S  REGULATIONS 

Respondent  supports  the  validity  of  its  challenged  reg¬ 
ulations  by  reference  to  their  “reasonableness”  (note  60 
at  p.  46  Resp.  Br.),  by  stating  that  they  dealt  only  with 
practices  “inimical  to  the  public  interest”  (Resp.  Br.,  p. 
32)  nnd  by  reference  to  the  “purposes”  which  it  is  con¬ 
tended  respondent  sought  to  achieve  in  adopting  them, 
and  by  hypothetical  argument.  Resp.  Br.,  pp.  28,  37,  text 
and  note  47 ;  pp.  45-46,  47,  Resp.  Br.,  pp.  42-43. 

Respondent,  however,  declined  to  permit  any  inquiry 
by  petitioners  into  what,  for  purposes  of  forbidding  such 
inquiry,  respondent  referred  to  as  its  motives.”  Note  55 
at  p.  42,  Resp.  Br. ;  and  pp.  52-53.  Respondent  simply 
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employs  the  word  “motives”  for  what  petitioners  contend 
were  the  real  “purposes”  of  its  regulations.  Resp.  Br., 
p.  51.  If,  in  supporting  the  validity  of  its  regulations, 
respondent  can  properly  rely  on  what  it  contends  were 
its  “purposes”,  it  would  seem  clear  that  petitioners  are 
entitled  to  evidence  in  respondent’s  possession  which  peti¬ 
tioners  contend  would  disclose  that  respondent’s  real 
“purposes”  were  quite  different  as  is  in  fact  shown  by  the 
one  internal  Board  memorandum  which  petitioners  were 
able  to  introduce  in  evidence.  Point  VII  at  pp.  56-58  of 
Pets.  Br. 

Respondent  states  (pp.  43-44  of  Resp.  Br.)  that  by  the 
1947  regulations  carriers  were  subjected  to  Section  412 
of  the  Act,  52  Stat.  1004,  49  U.S.C.  §  492,  as  to  “contracts 
or  agreements  for  pooling  or  apportioning  earnings, 
losses,  traffic,  service  or  flying  equipment.”  Respondent 
did  not  hold  however,  nor  does  it  contend  on  brief  that 
it  has  held  that  any  such  agreements  are  involved  in  this 
case,  thereby  clearly  recognizing  that  the  arrangements 
between  petitioners  whereby  petitioner  carriers  accepted 
exchange  orders  and  whereby  they  were  represented  by 
a  common  ticket  agent  were  proper  and  lawful  agree¬ 
ments  under  the  1947  regulations.  Pets.  Br.,  pp.  41-42. 

Petitioners  contend  that  the  1949  regulations  prohibit¬ 
ing  use  of  exchange  orders  and  common  ticket  agents 
made  operations  economically  impossible  and  thereby  ef¬ 
fected  a  change  in  petitioner  carriers’  operating  licenses. 
Respondent  appears  to  continue  to  contend  that  econom¬ 
ical  operations  were  in  fact  feasible  and  points  to  testi¬ 
mony  allegedly  in  support  of  their  position.15  Respondent 


13  Resp.  Br.,  p.  40,  text  and  note  53.  There  is  no  testimony 
in  this  record,  including  that  of  respondent’s  witnesses  named  in 
note  53,  that  profitable  operations  were  or  could  be  conducted 
without  the  right  to  make  regular  service  available  to  the  public 
through  the  use  of  common  ticket  agents  and  the  acceptance  of 
exchange  orders. 
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lias,  however,  clearly  recognized  that  operations  were  in 
fact  economically  impossible  without  the  use  of  such  com¬ 
mon  agents  and  acceptance  of  exchange  orders  which  per¬ 
mitted  the  offering  and  furnishing  of  regular  service 
through  the  medium  of  a  ticket  agent.  See  note  54  at 
page  41  of  respondent’s  brief  in  which  respondent  recog¬ 
nizes  that  passenger  operations  within  “irregular”  limi¬ 
tations,  as  was  also  true  of  cargo  operations,  were  not 
feasible.16 

Petitioner  carriers,  as  the  evidence  discloses,  come  well 
within  the  doctrine  of  Cook  Clelcmd  Catalina  Airways  v. 
CAB ,  90  U.S.  App.  D.C.  220,  195  F.  2d  206  (U.S.  App. 
D.C.  1952).  With  the  exception  of  Hemisphere  Air  Trans- 


16  The  examiners  in  respondent's  Docket  5132,  Large  Irregular 
Air  Carrier  Investigation  made  the  following  finding: 

“The  evidence  would  indicate  that  an  operation  of  a  daily 
schedule  between  points  served  is  about  the  minimum  needed 
for  a  profitable  operation  from  the  standpoint  of  attracting 
run-of-the-mill  passengers  who  are  not  drawn  as  members 
of  a  group  or  by  a  special  purpose  of  the  flight.  The  wit¬ 
nesses  were  generally  reticent  on  this  point.  However,  Mr. 
Stanley  Weiss,  an  official  of  North  American  Airlines  and 
one  of  the  more  experienced  participants  in  the  irregular 
carrier  field,  testified  that  a  definite  route  structure  is  needed 
to  develop  individually  ticketed  passenger  service,  that  oper¬ 
ation  limited  to  peak  seasons  is  not  economically  practicable 
because  a  business  must  continue  making  an  impact  on  the 
public  in  order  to  develop  sales,  and  that  a  minimum  fre¬ 
quency  of  one  schedule  daily  would  be  necessary.  While  a 
number  of  the  applicants  take  the  position  that  they  could 
succeed  with  a  lower  number  of  flights ,  it  is  significant  that 
they  generally  desire  to  utilize  ticket  agents  in  selling  space 
on  their  small  number  of  flights.  Past  experience  indicates 
that  the  ticket  agents  would  sell  the  dovetailed  service  of 
several  carriers  as  a  regular  daily  or  near  daily  service . 

“The  operating  record  of  the  successful  carriers  during 
1953  gives  some  indication  that  individually  ticketed  services 
that  go  beyond  the  charter  and  special  service  character 
must  approach  a  daily  scheduled  basis  to  be  successful 1* 
(Emphasis  added).  Initial  Decision  served  March  29,  1955, 

pp.  110-111. 
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port,  petitioner  carriers  engaged  in  air  transport  opera¬ 
tions  prior  to  adoption  of  respondent’s  1949  regulations 
under  the  1947  operating  authority,  the  validity  of  which 
is  here  questioned.  Petitioners  doubt  whether  they  must 
show  actual  operations  or  investment  in  order  to  question 
the  validity  of  respondent’s  action  changing  their  license 
authoritv.  Secondlv,  it  is  not  believed  that  thev  must 
show  that  they  were  engaged  prior  to  the  adoption  of  the 
1949  regulations  in  the  particular  operation  in  which 
they  are  now  engaged  in  order  to  challenge  the  validity 
of  respondent’s  regulations.  See  pp.  30-31  of  Resp.  Br. 
In  anv  event,  the  evidence  shows  both  business  and  in- 
vestment  property  acquired  by  petitioner  carriers  prior 
to  adoption  of  the  1949  regulations.17  While  the  record 


17  Reports  filed  with  the  Civil  Aeronautics  Board  for  Trans 
American  Airways  disclose  that  for  the  quarterly  period  ending 
December  31,  1948,  the  company  owned  one  Douglas  DC-4  air¬ 
craft  No.  NC-60256  which  was  purchased  June  23,  1948.  The  com¬ 
pany  was  lessee  at  that  time,  lease  agreements  having  been 
previously  filed  with  the  Civil  Aeronautics  Board  of  Douglas 
DC-3  aircraft  No.  NC-54357.  During  that  quarter  the  company 
flew  38,450  revenue  aircraft  miles  and  866,000  passenger  miles. 
The  flight  report  filed  for  that  quarter  showed  that  the  company 
•was  engaging  almost  entirely  in  passenger  operations.  Similar 
flight  reports  were  filed  for  the  quarters  ending  December  31, 
1948,  March  31,  1949,  June  30,  1949,  September  30,  1949,  and 
December  31,  1949,  all  covering  operations  prior  to  adoption  of 
the  1949  regulations.  Trans  National  Air  Lines,  Inc.  filed  a 
flight  report  showing  operations  during  the  quarters  ending  De¬ 
cember  31,  1948,  June  30,  1949,  September  30,  1949  and  December 
31,  1949,  all  covering  operations  prior  to  adoption  of  the  1949 
regulations.  Twentieth  Century  Airlines,  Inc.  filed  reports  of 
operations  during  the  quarters  ended  June  30,  1947,  September 
30,  1947,  December  31,  1947,  March  31,  1948,  June  30,  1948, 
September  30,  1948,  December  31,  1948,  March  31,  1949,  June 
30,  1949,  September  30,  1949,  and  December  31,  1949,  all  prior 
to  adoption  of  the  1949  regulations.  The  reports  show  that  oper¬ 
ations  were  conducted  principally  with  three  aircraft,  NC-55115, 
N C-52925  and  NC-52935  (Tr.  5973-Tr.  6006).  An  audit  report 
(Tr.  5961-Tr.  5968)  under  covering  letter  of  January  28,  1949, 
covering  the  period  January  1,  1948-December  31,  1948,  shows 
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generally  shows  that  agreements  between  carriers  and 
the  use  of  common  ticket  agents  and  of  exchange  orders 
as  a  means  of  making  regular  service  available,  was  a 
universal  industry  practice  prior  to  the  1949  regulations, 
it  also  shows  specifically  that  petitioners  Trans  National 
Air  Lines  and  Trans  American  Airways  operated  under 
such  agreements  to  accomplish  this  purpose.  Tr.  2781. 

Respectfully  submitted, 

Hardy  K.  Maclay 
Walter  D.  Hansen 
1317  F  Street,  N.  W. 
Washington  4,  D.  C. 
Attorneys  for  Petitioners . 


under  fixed  assets,  equipment  in  the  amount  of  $118,334.90.  This 
amount  is  broken  down  by  items  on  Schedule  1  which  discloses 
the  cost  to  the  company  of  the  three  Douglas  DC-4  aircraft  to 
be  $75,000,  $16,874.76  and  $16,874.77,  respectively,  together  with 
other  items  making  up  the  total  cost  of  equipment.  The  date  of 
acquisition  of  the  three  aircraft  is  1946  and  all  other  equipment 
shown  was  acquired  during  1946,  1947  and  1948. 

A  letter  of  registration  was  issued  to  Jacob  Freed  Adelman, 
d/b/a  Hemisphere  Air  Transport,  in  September  1947.  Although 
the  company  performed  no  operations  until  June,  1950,  some  six 
months  after  the  effective  date  of  the  1949  regulations,  (Tr. 
3334)  it  would  seem  unreasonable,  in  view  of  the  effort,  time 
and  expense  invested  by  Mr.  Adelman  in  attempting  to  secure 
Civil  Aeronautics  Administration  approval  and  in  attempting  to 
get  into  operation,  to  hold  that  Mr.  Adelman  is  not  in  a  position 
to  contest  the  validity  of  the  Board's  regulations.  Tr.  3335-3338. 


